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December 1, 2016

The Honorable Larry Hogan, Governor of the State of Maryland
The Honorable Thomas V. Mike Miller, Jr., President of the Maryland Senate
The Honorable Michael Erin Busch, Speaker of the Maryland House of Delegates

RE: FINAL REPORT OF WORKGROUP ON COLLATERAL
CONSEQUENCES OF CONVICTIONS

Gentlemen:

It is my joy and privilege to submit this Final Report of the Workgroup
addressing the important issue of assessing ways to minimize the collateral
consequences of convictions, which serve as barriers to successful reentry without
jeopardizing public safety. In accordance with the July 1, 2016 Intergovernmental
Agreement between the Governor’s Office of Crime Control & Prevention (GOCCP)
and the University of Maryland, the Judge Alexander Williams, Jr. Center for
Education, Justice and Ethics was charged with researching and identifying a set of
recommendations for review by GOCCP and the Workgroup consistent with the
charge of the Workgroup. This Final Report prepared by the Judge AW Center and
drawn from research, public testimony of stakeholders, thorough discussion and
comments contributed by the Workgroup, and input by GOCCP sets forth thirteen
recommendations designed to ease some of the employment, licensing and
entrepreneurship barriers imposed on persons with criminal records and which
impede their successful reintegration.

While it is clear that the scope and impact of collateral consequences are
broad, vast and warrant greater assessment, the goal of this project is to develop
recommendations that: promote transparency and ensure that there is uniform and
consistent application of occupational licensing laws across all Maryland State
agencies; provide sustainable incentives for private employers to hire persons with
criminal records; and to eliminate unnecessary institutional barriers to gainful
employment of returning citizens.

The Judge AW Center wishes to express appreciation to those who
contributed to this study and Final Report. First, we are grateful to GOCCP for this
opportunity afforded the Judge AW Center to deliver on the program narrative. In
addition to the guidance and leadership of V. Glenn Fueston Jr., Executive Director of
GOCCP, this project also received outstanding support from Don Hogan, Director of
Legislation, and Madison K. Getty, Policy Analyst both with GOCCP. Second, we
acknowledge the invaluable insight, collective wisdom and deliberations provided
by the Workgroup.



The Honorable Larry Hogan, Governor of the State of Maryland

The Honorable Thomas V. Mike Miller, Jr., President of the Maryland Senate
The Honorable Michael Erin Busch, Speaker of the Maryland House of Delegates
Foreword - Page 2

Finally, let me also personally thank the Judge AW Center project team
consisting of Ken Glover (project manager), Shakisha Morgan (legal consultant), Kue
Lattimore-Williams (legal consultant) and Valerie Jones (Administrative Assistant).
The entire supporting team listed above spent tireless hours contributing to the
timeliness, accuracy and thoroughness of this Final Report.

Yours sincerely,

Kcander é 1hams, J r
Founder and CEO

The Judge AW Center
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The members of the Collateral Consequences Workgroup included
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EXECUTIVE SUMMARY

The Collateral Consequences Workgroup blended two charges. One charge
came directly from Governor Larry Hogan, where he asked the workgroup to
develop a set of recommendations to minimize collateral consequences that impede
reentry without jeopardizing public safety. These consequences include: difficulty
getting a job or starting a business, challenges accessing public services or programs
such as student loans and housing, or volunteering in the community. These
challenges not only affect re-entry persons, but also can affect those with criminal
convictions who serve no prison time. The Justice Reinvestment Act (Chapter 515 of
2016) outlined the other task: to make recommendations regarding potential
barriers to employment, licensing, and entrepreneurship for individuals with a
criminal record. These barriers include the denial, suspension, or revocation of
occupational licenses for criminal convictions as well as the criminalization of
occupational license violations, including the practicing of an occupation without a
license.

The efforts of this Workgroup build on important strides taken here in
Maryland to aid ex-offenders in successful reentry. The Second Chance Act (Chapter
313) passed during the 2015 Maryland Session. This Act was signed by Governor
Hogan to authorize a person to petition the court to shield court records and police
records relating to shieldable convictions no earlier three years after the person
satisfies the sentence or sentences imposed for all convictions for which shielding is
requested. Shielding is effective in limiting the number of individuals that can access
a record, thereby providing returning citizens with a second chance and hopes of
gainful employment.

The Justice Reinvestment Act (Chapter 515) signed by Governor Hogan
represents the most comprehensive criminal justice reform to pass in a generation.
As part of Maryland's efforts to reform the criminal justice system, the Justice
Reinvestment Act addresses issues that have resulted in an incarceration rate that
deeply affects the health and welfare of many Maryland communities. Among a wide
variety of provisions, the Justice Reinvestment Act expands the offenses for which
an individual can apply for expungement of a police record, court record, or other
record maintained by the State or a political subdivision of the State. The Act
provides that an individual who has been convicted of a wide range of misdemeanor
offenses can petition for expungement ten years after successfully completing the
terms of his or her supervision if that individual does not commit a new crime.
Please see Appendix B for language of relevant portions of the Justice Reinvestment
Act. In addition, the Act implements, through the Department of Public Safety and
Correctional Services, an opportunity for individuals to receive a certificate of
rehabilitation after completing the conditions of supervision.

Both of these provisions hope to improve the lives of returning citizens in
Maryland, and the Workgroup created recommendations to complement the Justice
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Reinvestment Act in furthering the goal of lowering the impact of collateral
consequences on returning citizens.

Methodology

This report is the result of the work of the Collateral Consequences Workgroup,
established by the Governor’s Office of Crime Control and Prevention and chaired by
the Honorable Alexander Williams, Jr. The Workgroup convened for six sessions
over the course of three (3) months, beginning September 1, 2016. Four (4) of these
meetings were full workgroup meetings, and two (2) meetings were stakeholder
meetings - both of which were open to the public.

Stakeholder meetings provided an opportunity for invested members, businesses,
workforce training program directors, prosecutors, and advocates in the community
to discuss the challenges faced by re-entry citizens and those with criminal
backgrounds. Notably, the Workgroup heard testimony from re-entry persons who
provided personal stories that substantiated the challenges the Workgroup was
tasked to address. Full workgroup meetings allowed for the Workgroup to review
literature, discuss testimony from stakeholders, and determine the direction of the
report’s recommendations. On September 26, 2016, the Workgroup reviewed a
report prepared by the Maryland Data Analysis Center that outlined the literature
on collateral consequences and the information value of prior criminal history, and
providled recommendations for consideration by the Workgroup.

The Judge Alexander Williams, Jr., Center for Education, Justice, & Ethics was
tasked with drafting the final version of the report. The Workgroup began
discussing recommendations for inclusion in the Final Report beginning at the
September 26t meeting until the final workgroup meeting on November 15, 2016.
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MINIMIZING COLLATERAL CONSEQUENCES

Collateral Consequences Nationally

Collateral consequences are the penalties, disabilities, or disadvantages
imposed upon a person as a result of a criminal conviction, either automatically by
operation of law or by authorized action of an administrative agency or court on a
case-by-case basis.! The American Bar Association’s National Inventory of the
Collateral Consequences of Conviction (NICCC) has catalogued more than 38,000
collateral consequences of criminal convictions, which include denial from public
housing and public assistance, deportation, disenfranchisement, licensing or
employment restrictions in a variety of occupations. One of the most punitive
collateral consequences, and the subject of much research and debate, is the impact
of a criminal record on securing employment.

Collateral consequences are distinguished from the direct consequences
imposed as part of the court’s judgment at sentencing, which include terms of
imprisonment or community supervision, or fines. Put another way, collateral
consequences are opportunities and benefits that are no longer fully available to a
person, or legal restrictions a person may operate under, because of their criminal
conviction. The most familiar examples of collateral consequences are being unable
to vote, obtain certain licenses, or possess a firearm because of a felony conviction.

Across various methodological designs, research on employment and reentry
consistently demonstrates employment is a correlate of lower rates of offending and
successful reentry.2 However, former offenders face tremendous challenges in
finding and maintaining adequate employment.? Empirical research has consistently
found that employers are less likely to hire individuals with criminal backgrounds.*

Despite broad consensus that returning citizens need to be working, there is
considerable disagreement over how best to accomplish this feat.5 Employers often
resist efforts to limit their ability to consider an individual’s criminal history out of
fear that such restrictions could jeopardize workplace safety and expose them to
negligent hiring claims.S In fact, the vast majority of laws and regulations concerning
employment of persons with criminal records are exclusionary in nature, banning
individuals with criminal records from entire industries, restricting licensing boards
from granting occupational licenses to those with criminal records, and mandating
that employers perform criminal background checks on applicants for certain types
of jobs.” One federal law limits an employer’s ability to discriminate against persons
with criminal records. Under Title VII of the Civil Rights Act of 1964, an employer
can be held liable for treating people with similar criminal records differently, or for
maintaining a policy that screens individuals based on criminal history—but only if
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such differential treatment is otherwise tied to race, color, religion, sex, or national
origin.8

Collateral Consequences & Private Employment

Impact of Incentive Programs for Private Employers

The Federal Government has implemented incentive programs to assist
disadvantaged job seekers and employers. These programs are designed to not only
assuage the fears that some employers may have regarding hiring persons with
criminal records, but these programs also provide job experience and training for
those who have faced barriers to employment. Two federal incentive programs are:
(1) Federal Work Opportunity Tax Credit; and (2) Federal Bonding.

Federal Work Opportunity Tax Credit

The Federal Work Opportunity Tax Credit (“WOTC”) is tax credit to
employers who hire people who have faced significant barriers to employment,
including persons with criminal histories.? The tax credit is worth up to $2,400.00
per qualified worker based on the following criterial?:

e Up to 25% of the first $6,000 in wages if the individual works a minimum of
120 hours but less than 400 hours.

e Up to 40% of the first $6,000 in wages if the individual works 400 hours or
more.

e There is no limit on the number of workers an employer can claim.

Studies show that WOTC is cost effective and that subsidies like this in
general have a substantial effect on increasing employment.!! This program should
be seen as cost saving for the government.12

Federal Bonding Program

The Federal Bonding Program (“FBP”) provides fidelity bonds to employers
who hire persons with criminal histories. The Department of Labor website boasts
that this program has made over 50,000 job placements and has a 99% success
rate.!3 This means that since its inception in 1966 the bonds have had to be
activated only 1% of the time. The website states that, “[t]he FBP has introduced
talented, dedicated, and passionate employees to their employers...”14 Each state
has a FBP coordinator. In Maryland, the program is coordinated by the Department
of Labor, Licensing, and Regulation.

Justice Reinvestment Act Mandate: Certificates of Rehabilitation

In recognition of barriers created by a criminal record and the attached
stigma, several states have created rights restoration certificates aimed at collateral
sanction relief. Easier to obtain than pardons and expungements, certificates of
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recovery—sometimes called certificates of qualification, relief, achievement,
reentry, or employability—generally create an application process for former
offenders to remove legal restrictions accompanying their criminal convictions,
most commonly employment licensing restrictions.15

As a result of the Justice Reinvestment Act (JRA), The Maryland Department
of Public Safety and Correctional Services will begin issuing Certificates of
Rehabilitation to persons convicted of certain, nonviolent crimes, and who have
been under the supervision of the Division of Parole and Probation.1¢ Under the
provisions of the JRA, the person must have completed all special and general
conditions of supervision, including paying all required restitution, fines, fees, and
other payment obligations, and must no longer be under the supervision of the
Division of Parole and Probation. Notably, an individual may only receive one
Certificate of Rehabilitation per lifetime. This mandate takes effect on October 1,
2017.

Systemic Adjustments: Potential Approaches

During several workgroup meetings, members of the Workgroup considered
and discussed the approaches to collateral consequences, in both the public and
private employment sector, that are listed below. These approaches have been
implemented by a number of states and can be used as a framework and/or
guideline for Maryland State agencies and private employers.

otenti oaches in the private sector: Toolkit Resource

One potential approach is making tools and resources available to employers
with guidance on hiring and employing returning citizens. For example, in 2013, the
National HIRE Network, the Lawyers Committee for Civil Rights Under Law, and the
National Workrights Institute released guidance on best practice standards aimed to
help employers properly weigh adverse personal history to find those applicants
who will contribute most to the productivity of the organization.1? Specifically, the
guidance presents specific organizational policies and procedures that can: comply
with the EEOC Guidance and limit liability under Title VII of the Civil Rights Act and
state and local antidiscrimination laws; comply with the Fair Credit Reporting Act
(FCRA); and minimize the risk of liability from hiring an unfit employee.

In October 2016, the National Employment Law Project (NELP) developed a
resource guide reflecting states, cities, and counties that have taken steps to remove
barriers to employment for qualified workers with records. The guide is based on
the notion that the most effective policies don’t just remove the “box”; they ensure
that conviction information is used fairly. NELP argues that employers should make
individualized assessments instead of blanket exclusions and consider the age of the
offense and its relevance to the job, and candidates should be given an opportunity
to review background-check results.
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Advocates in California have also created guidance on hiring for those with
criminal histories. The California Employers’ Fair Chance Hiring Toolkit was
developed by a number of partners including: Root & Rebound, the Los Angeles
Mayor’s Office of Reentry, the Los Angeles Metro Employer Advisory Council, the
City of Los Angeles Workforce Development Board, and Dave’s Killer Bread
Foundation. The toolkit is specifically tailored to California employers, human
resources departments, corporate counsel, and business professionals facing
challenges from the rapidly expanding number of job applicants with criminal
records. The aim is to teach employers how to evaluate such applicants, thus
empowering employers to increase their supply of talented employees, meet their
legal obligations, and improve their communities.18 The first of its kind in California,
the toolkit was released in September 2016, with a letter from the Los Angeles
Mayor.

Potential approaches in the public sector: Positions of Trust

Defining positions of trust can assist in hiring policies for both public and
private employers and also assist licensing agencies in deciding which occupations
and professionals require background checks. Defining positions of trust promotes
uniform and consistent application of the law, thus minimizing collateral
consequences.

Baltimore City, Maryland provides an example for defining positions of trust.
Baltimore City made changes to the City’s administrative hiring policy by removing
the criminal history question from its job application. On February 3, 2008,
Baltimore City implemented a policy to determine which positions qualified as
“Positions of Trust” meaning they require a background check. The policy explained
that “a position of trust is created when an individual is permitted to exercise
certain authorities without close supervision; and, these authorities, if abused, could
lead to personal financial benefit either directly or indirectly. A position of trust is
also created when an individual works with children.”19 The policy then lists seven
categories that define when a position should be identified as a position of trust.20 If
the position is not a position of trust then the applicant does not need to disclose
prior convictions or any other criminal history. However, if the position is a
position of trust, the applicant is required to do a background check during the final
stages of hiring.21

Potential approaches in the legislature: Anti- Discrimination Laws

New York, Wisconsin, Hawaii, and Pennsylvania all have laws prohibiting
discrimination against individuals with criminal records in licensing and in public
and private employment. As of today, these are the only states that have anti-
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discrimination laws that protect those with criminal records. All of the states have
ways to administratively enforce the law, except Pennsylvania.

In Pennsylvania, employers will only consider a job applicant’s criminal
history if they relate to the applicant’s suitability for employment.22 Occupational
licensing agencies may consider any felony, but only job related misdemeanor
convictions.23 Additionally, in Pennsylvania, these laws are only enforced in the
courts through lawsuits filed.

Wisconsin’s anti-discrimination laws prohibits discrimination based on
arrest or conviction records in the same manner it prohibits discrimination against
members of other protected classes. The statutes apply to employers, labor
organizations, employment agencies and licensing agencies. Several types of
employers are exempted from the statute24 and in many cases licensing agencies are
not covered.z5 Employers cannot ask applicants about an arrest record, unless a
charge is pending, then if the pending charge substantially relates to employment.26

The impact of these antidiscrimination laws on returning citizens and
employers in these states is an important consideration that merits further
consideration.

Promoting Successful Reentry

There is a widespread stigma associated with being an individual who has a
criminal history and/or is returning back into society after having been
incarcerated. The stigma results in a reluctance of others to knowingly interact with
persons who have criminal records professionally, economically, and socially. Being
a productive citizen by working hard at a full-time job is a way to not only reduce
that stigma but to also reduce the possibility to reoffend. However, testimony from
Workgroup member John Huffington, coupled with stakeholder testimony, revealed
that many persons with criminal records fail to apply for jobs because they believe
their criminal background precludes them from being hired. This is why it is so
critical for Maryland to provide accurate, uniform, and consistent information to the
public regarding eligibility after incarceration. The more returning citizens know,
the more they are able to succeed.

Returning citizens need official identification

Stakeholder testimony made the need for government identification (i.e.
Maryland IDs and/or Driver’s Licenses) necessary in order to successfully reenter
society. Having these government ID’s helps returning citizens get necessary
prescriptions for medication, obtain employment, transportation, housing, and gain
access to public services. Without identification, returning citizens face significant
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hurdles in gaining access to many basic needs. Fortunately, states such as Maryland
have made strides in implementing programs on a state level that help returning
citizens get these necessary ID’s. However, these programs should be expanded to
the local level to minimize the collateral consequences for more returning citizens.

Continuity of care is essential in the fight against recidivism

About 700,000 prisoners are released annually from state and federal
prisons.?’ Developing cost-effective rehabilitative programs is a high priority as it is
shown to reduce recidivism, making communities safer and State budgets less
burdened. A key component of rehabilitative programs is a pathway to
employment. However, as testimony from stakeholders indicates, employment is
still only a part of the puzzle. One potential limitation of previous efforts to improve
the employment outcomes for returning citizens is that they only start providing
services after leaving prison.28

It can be argued that post-release programs start too late to help returning
citizens deal effectively with the multiple challenges associated with employment,
which can include family relations, substance abuse, and other aspects of re-entry.2?
Early failures in these domains may lead to backsliding and resumption of a pre-
imprisonment life style, and we know that the risks are greatest immediately
following release.30 Research has identified reach-in services as a key aspect of a
successful re-entry program.31

Improved job opportunities are not the only source of assistance. The State
must take the lead in assisting returning citizens who need help in dealing with the
myriad other problems typically faced by released offenders, including drug
addiction, family dysfunction, debts, gang connections, and lack of “soft skills” in
dealing with other people on a day to day basis.32 Moreover, since recidivism rates
are particularly high during the months shortly after release from prison, there may
be value in providing these services to inmates while they are still in prison in order
to prepare them for the challenges associated with re-entering mainstream
society.33

BARRIERS TO LICENSING, EMPLOYMENT &
ENTREPRENEURSHIP

Occupational Licensing

Occupational licensing consequences for persons with criminal records

Many (but not all) of the statutory prescriptions against employment by
persons with criminal records are lifetime bans.3¢ For example, 24 states have laws
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mandating lifetime disqualification from unarmed private security guard jobs for
any felony conviction, with only four states providing offense age limits.35

The American Bar Association’s Criminal Justice Section compiled a National
Inventory of the Collateral Consequences of Conviction (“NICCC”). NICCC is an
online database of the collateral consequences of criminal convictions contained in
the laws and regulations of the federal, state and territorial jurisdictions of the
United States. In the State of Maryland, there are 1,013 collateral consequences
formalized by state law. Further, there are 348 collateral consequences related to
occupational licensing and professional certifications, according to the database.36

Using the search parameters for mandatory/automatic collateral
consequences, it appears that there are 98 such consequences for occupational
licensing in the State of Maryland. While there certainly are “blanket ban”
consequences mandated by federal law (less than 10), a review of the
corresponding section from the Code of Maryland Regulations (“COMAR”) indicates
that Maryland occupational licensing boards do not subject potential licensees to
automatic disqualifications based on criminal records. Further, preliminary
research (see Figure 1, below) collected from licensing boards under the
Department of Health and Mental Hygiene shows a total of 31 denials from FY11
through FY16 for all practitioners (initial applicants). More data is needed to
confirm whether this information is consistent across all occupational licensing
boards.

DHMH Licensure Applications by Year

11658

9360

— -“-
2011

2012

, ==y T 1 a3 [ ama T 2015
& Total Applications | 7794 | 9360 | 8992 l 9024 4’ 11658
| B Dendats for Criminal History/Character | 5 ! 6 | ] | a 1 8
| . ALk ] - ¢ L. : -
| ¥ Dentats for Other Reasons | 14 | 2 | 7 | 4 1
Figure 1.
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As an example of how Maryland reviews license applications, Lieutenant
Governor Boyd Rutherford requested a review of four statutes identified by the
NICCC:

1. "Ineligible for mortician/funeral director apprentice license” under
COMAR 10.29.09.11. Further, Md. Health Occupations Code Ann. sec.
7-301.1 requires a criminal background check prior to any license
under that section. It outlines, areas for the Board to consider in
granting the license to a person with a criminal history. Additionally,
the regulation states that an applicant may not have committed "any
of the grounds for discipline" under 7-316.

2. "Deny cemetery/burial goods registration (mortuary)" under COMAR
09.34.01.05

3. "Ineligible employment as equipment operator with permitted
towing/road service/vehicle storage business (transportation)" under
COMAR 11.07.03.08

4. "Ineligible to serve as employee of assisted living program (health
care)" under COMAR 10.07.14.19

Each of these laws outlines the requirements for individuals applying to
positions subject to the specific statute. Per COMAR 10.29.09.11, applicants must be
subject to a criminal background check. Further, the regulation states that an
applicant “may not” have committed any of the grounds for discipline specified in
Health Occupations Article, § 7-316, Annotated Code of Maryland. Per COMAR
09.34.01.05, an applicant must submit a statement to the Office of Cemetery
Oversight if they have committed certain crimes outlined under the statute. Per
COMAR 11.07.03.08, Permittees may not employ equipment operators who have
been convicted of a felony or certain traffic-related offenses. Finally, per COMAR
10.07.14.19, staff of assisted living facilities may not have criminal convictions or
criminal history that indicates behavior that is potentially harmful to residents, as
evidenced through a criminal background check completed within 30 days before
employment.

Representatives from State licensing boards emphasize that the boards
consider each application on a case-by-case basis, taking into consideration six
factors: the age at which the crime was committed, the nature of the crime, the
circumstances surrounding the crime, the length of time that has passed since the
crime, subsequent work history, and employment and character references. For
those who receive an adverse decision regarding their occupational licenses,
especially as a result of the criminal history records search, the applicant may
request a hearing before the Board to appeal the decision, as provided for in the
Administrative Procedure Act.
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Employment & Entrepreneurship: Criminal History Records

The Federal Credit Reporting Act (“FCRA”) is a federal consumer protection
law. It provides some protection for those with criminal backgrounds by placing
limitations on employers who are looking to consumer reporting agencies for
criminal background checks. For instance, if an employer decides not to hire an
applicant due to the applicant’s criminal history (or takes any adverse action
towards the applicant), pursuant to the FCRA, the employer has to provide the
applicant with the report on which the employer based its decision and the
employer must provide notice about the applicant’s right to dispute the accuracy of
the information.3? The FCRA also requires the applicant’s authorization before an
entity uses a third party consumer reporting agency to conduct a background
check.3® However, the FCRA does not limit the time a criminal conviction can stay on
the record. 39 It can remain on the report indefinitely.

California law serves as an example of a state that expands the FCRA in ways
that help eliminate collateral consequences. Under California law, employers can
consider criminal convictions less than seven years old only if they are relevant to
the job. Employers in California can review job applicant arrest records if (i) the
arrest(s) resulted in a conviction, or (ii) if the applicant is out of jail but pending
trial. Otherwise, arrest records are off-limits. Felonies, misdemeanors and arrests
are reportable for seven years.#? Employers in California cannot inquire about
marijuana convictions that are more than two years old. Juvenile criminal records
are also off-limits to employers.4! These protections provide a shield for individuals
with criminal histories.

Maryland law also furthers some of the FCRA protections. However,
Maryland law differentiates between those with arrest records and those with
criminal conviction by offering some protection for those with arrest histories but
allowing for collateral consequences concerning employment for those with
criminal convictions.#?2 Under Maryland law, in order for an employer to obtain
information about an applicant’s arrest (or non-conviction) history from the
Maryland Central Repository (the state government system responsible for
authorizing record checks), it must be expressly authorized by statute.*3

EEOC Guidance for evaluating applicants with criminal backgrounds

The Equal Employment Opportunity Commission (“EEOC”) has released
Enforcement Guidance on the consideration of arrest and conviction records in
employment decisions under Title VII of the Civil Rights Act of 1964, as amended, 42
US.C. § 2000e et seq. The EEOC points out that, “[a]jn employer’s use of an
individual’s criminal history in making employment decisions may, in some
instances, violate the prohibition against employment discrimination under Title VII

9|Page



of the Civil Rights Act of 1964, as amended.”# Therefore, the Enforcement Guidance
is to be used by employers considering the use of background checks to hire and
retain employers; by individuals who believe that they have been denied jobs or
promotions or who have been fired due to their criminal histories; or by the EEOC
who investigates the discrimination charges involving the use of the criminal
records in employment decisions.45

The Guidance looks at disparate treatment and disparate impact analysis
under Title VII. A violation by employers may occur under disparate treatment
when an “employer treats a criminal history information differently for different
applicants or employees, based on their race or national origin."46 Under the
disparate impact analysis, a violation may occur when “[a]n employer’s neutral
policy (e.g. excluding applicants from employment based on certain criminal
conduct) may disproportionately impact some individuals protected under Title VII,
and may violate the law if not job related and consistent with business necessity.4”

The EEOC Enforcement Guidance discusses “[t]wo circumstances in which
the Commission believes employers will consistently meet the ‘job related and
consistent business necessity defense...”48 These circumstances are as follows: (1)
The employer validates the criminal conduct exclusion for the position in question
in light of the Uniform Guidelines on Employee Selection Procedures (if there is data
or analysis about criminal conduct as related to subsequent work performance or
behaviors); or (2) The employer develops a targeted screen considering at least the
nature of the crime, the time elapsed, and the nature of the job (the three factors
identified by the court in Green v. Missouri Pacific Railroad, 549 F.2d 1158 (8th Cir.
1977).4°

Value of “Decay Factor” in evaluating persons with criminal records

Despite the growing evidence that employment might decrease crime, the
use of criminal history records in employment decisions has increased over time.50
With the advent of inexpensive Internet searches, most employers now routinely
check applicant backgrounds.5! There are a number of legitimate reasons a potential
employer runs a criminal background check. Generally, employees have the right to
a safe workplace, and customers have the right to safe products and services
provided by the business owner.

The EEOC guidance instructs employers to assess criminal records on an
individualized basis, considering such factors as the nature of the crime, the time
elapsed since it was committed, and the nature of the job, the extent to which these
policies are adopted by hiring managers is unclear.52

The use of a criminal background check in the evaluation of potential hires
has become a consistent personnel practice for employers. A survey conducted by
the Society for Human Resource Management (2012) found that nearly 90% of
organizations surveyed reported conducting criminal background checks on at least
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some job candidates, and nearly 70% reported conducting criminal background
checks on all job candidates. In a similar survey, nearly all human resources
professionals reported the discovery of a non-violent felony would be at least
somewhat influential in their decision not to extend an offer of employment.53

The State of Maryland, specifically, employs the use of a public search
website (Maryland Judiciary Case Search) that allows anyone with the ability to use
the Internet access to all public case records that have not been shielded or
expunged. However, as a society, we know very little about whether, and under
what circumstances, criminal justice record information is relevant to various
determinations involving employment. This allows an environment where users and
employers are left to sort out criminal records based on a variety of inconsistent and
subjective factors.

Despite great policy and public interest, there is little qualitative and
contextual evidence regarding how employers actually interpret criminal histories
in making hiring decisions. In particular, few studies have examined the effect of
organizational policies on the everyday, individual-level decision-making process of
hiring managers.5¢ To an even greater extent than in other areas of employment law,
there is currently an absence of consistent, standardized legal rules governing the
use of criminal records, particularly in the gray areas of low-level criminal records,
non-conviction records, and the rights of private companies to screen applicants.55
As social actors, organizations are influenced by the particular stigma that attaches
to criminal conduct and prevailing moral judgments that link criminal records to
traits such as honesty and trustworthiness.56

One factor that came to light during the testimony period is a value
assessment of a criminal record in light of a “decay factor.” Lauren Lipscomb is the
Chief of the Conviction Integrity Unit in the Baltimore State’s Attorney’s Office. She
testified that when evaluating violation of probation dockets, prosecutors consider
how long ago an offense was committed, and whether since that conviction, a
person has had contact with the criminal justice system. In that same way,
employers can consider whether someone with an older conviction poses any safety
risks to a workplace.

Consider the criminological findings regarding past criminal behavior. Only
about 5% to 10% of young offenders actually go on to become “chronic” criminals
over time.5” Most people with a criminal justice contact at some point early in life
actually pose little or no risk of going on to become long-term recidivists.58
Moreover, existing research suggests that the ignored element of “time since last
arrest/conviction” may indeed prove to be useful for understanding the connection
between past and future criminal activity.5? Research shows that the risk of
offending for those with criminal records converges toward the risk for those
without a record as substantial time passes.5® Thus, adverse employment decisions
solely based (or mostly based) on past criminal record is questionable at best, and,
at worst, discriminatory.
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Maryland Judiciary Case Search

The Maryland Judiciary Case Search system “provides Internet access to
information from Maryland case records as described in the Maryland Rules on
Access to Court Records (Rules 16-900). In January 2006, Case Search was
introduced to satisfy information requests commonly received in the court clerks’
offices. This information includes names of parties, city and state, case number, date
of birth, trial date, charge, and case disposition. Case Search includes detailed case
information for all Maryland Circuit and District Court Case Management
Systems.”61

According to Maryland Rules 16-900, Maryland Judiciary Case Search (“Case
Search”) provides Internet access to information from Maryland case records. Case
Search includes information for all Maryland Circuit and District Court Case
Management System. It provides information on traffic (District Only), criminal, and
civil case records. Certain case types are protected by the Maryland Rules on Access
to Court Records and are not available on Case Search (i.e.,, Landlord tenant and
marriage license records). Records that are not protected remain on Case Search
indefinitely, unless removed for a court-ordered reason such as expungement. Case
Search states that the records should not be used for a criminal background check,
but a simple search of someone’s name provides all Maryland case information that
has not been removed or prohibited from publishing.
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RECOMMENDATIONS

I.  Promote consistency in, and uniformity of, application of
occupational licensing laws across all State agencies

Recommendation 1: Require Maryland agencies to begin collecting,
analyzing, and reporting relevant data.

Retaining individual-level data about the outcomes of applications to state
licensing boards and state government jobs will allow more detailed study of the
relationship between criminal history and an applicant’s ability to successfully
achieve licensure or certification. These data points would provide the information
needed to begin to measure the relationship between policies or practices that limit
employment for returning citizens, and the employment outcomes for returning
citizens. These data points, collected over time, would also allow measurement of
any impact of collateral consequence reforms that may be enacted. Limited
preliminary data from the Department of Health and Mental Hygiene on the annual
totals for recent fiscal years clearly indicate that denials of licenses due to applicants
having a criminal history are rare events. In order to get a fuller picture, data is
needed from all State licensing boards, including data on the number of persons
with criminal records who apply for occupational licenses. Such an endeavor must
be considered along with the cost for needed up-to-date technology and possibly
additional staff to facilitate the data collection.

Workgroup reflections, suggestions, and recommendations:

e Maryland begin collecting and storing data from:

0 Maryland state licensing and certification boards: The number of
applications received for occupational certifications and licenses, the
number of applicants with a criminal history, and the number of
applicants accepted and rejected with a criminal history; and

0 Maryland state agencies: The number of applicants for state
government jobs employed despite, or rejected due to, criminal
history, and follow-up data on the employment outcomes of public
employees hired with a criminal history.

Recommendation 2: Encourage Maryland state agencies to publish
more information and guidance on data regarding the issuance of
licenses to persons with criminal records.

Making available any summary statistics that arise from the data collection
described in Recommendation #1 would help reduce the considerable uncertainty
that exists among some applicants regarding the likelihood of success in pursuing
certifications/licenses and employment opportunities. Numerous returning citizens
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testified that they were discouraged from even applying for state licensures because
it was understood that it was a futile effort. The preliminary data from the
Department of Mental Health and Hygiene suggests otherwise. Preliminary data
suggests that applied discretion in the reviewing and hiring process currently
produces more success among applicants with a criminal history than is commonly
understood (alternatively, it may be the case that such success is exceedingly
rare). It may also help to overcome the anticipated reactions of returning citizens,
who may be discouraged from applying in the first instance, to provide illustrative,
narrative examples of individuals who, despite having a criminal history, still
achieved licensure/certification, or direct employment with the state.

Workgroup reflections, suggestions, and recommendations:

e Maryland state agencies to publish more information and guidance —
addressed to potential certification/license applicants and employment
applicants— encouraging all qualified applicants to apply for licensure
regardless of criminal history. Applicants can proactively be made aware that
licenses are reviewed on a case-by-case basis. State agencies should include
this information in their websites and portals.

Recommendation 3: Establish uniformity in, and publish guidance on,
the review processes of state licensing boards.

Testimony received by returning citizens during stakeholder meetings
indicated distrust regarding the possibility of successful applications to State
licensing boards. As discussed in Recommendation #2, this distrust may be due to
misinformation and lack of information rather than a decreased likelihood of a
successful application because of a criminal record. Information received from the
Department of Health and Mental Hygiene and the Department of Labor, Licensing,
and Regulation suggests that while similar processes for evaluating an applicant
who has a criminal record exist and may be fairly applied across the board, there is
no standard guidance that each board follows and adapts to its particular license
categories. As such, applicants are unaware of how Maryland State licensing boards
evaluate applicants.

Some states have adopted the Equal Employment Opportunity Commission’s
guidance for evaluating applicants who have a criminal record. According to the
EEOC, employers may develop a “targeted screen” based on three factors articulated
in a 1975 Eighth Circuit decision, Green v. Missouri Pacific Railroad, 523 F.2d 1290
(8th Cir. 1975): (1) the nature of the crime, (2) the time elapsed since the crime, and
(3) the nature of the position sought. After an applicant is a finalist for the position,
some jurisdictions look at four relevant factors when determining whether someone
with a criminal record should be hired: (1) the nature of the offense; (2) the direct
relationship of the conviction to the job/license; (3) rehabilitation and good
conduct; and (4) time elapsed since the conviction. See Colo. Rev. Stat. § 24-5-101.
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Workgroup reflections, suggestions, and recommendations:
e Using the factors espoused by Equal Employment Opportunity Commission
on the review process for potential licensees, establish and publish guidance
on how state licensing boards review potential licensees.

o Include specifics in the guidance that consider the “decay factor” as it relates
to the relevancy of an applicant’s criminal record, including a provision
providing notice and opportunity to respond if an adverse decision is made
to an applicant

e Inform the public that unless mandated by federal or State law, Maryland
licensing boards do not subscribe to “blanket bans” - they have full
discretion to grant or deny licenses on a case-by-case basis. The mere
existence of a criminal history does not automatically disqualify potential
licensees.

e Explore the possibility of designated “positions of trust” that preemptively
require licensing boards to complete a criminal history records check or
criminal backgrounds check, as opposed to self-reporting, so the public is
aware prior to applying for those pre-determined positions of trust.

II. Remove restrictions that serve as an unnecessary barrier
to the successful reintegration of returning citizens

Recommendation 4: Revise any and all blanket bans and unnecessary
barriers within occupational licensing laws that require permanent
and/or mandatory disqualifications.

One barrier to employment that regularly appears in state occupational
licensing laws is the blanket ban, which automatically disqualifies people with
certain records. As a gauge for the frequency of blanket bans in licensing laws across
the nation, the ABA Inventory reports over 12,000 restrictions for individuals with
any type of felony and over 6,000 restrictions based on misdemeanors. In addition,
the ABA Inventory reports over 19,000 “permanent” disqualifications that could last
a lifetime and over 11,000 “mandatory” disqualifications, for which licensing
agencies have no choice but to deny a license. There are 1,013 collateral
consequences identified by the ABA in the state of Maryland. Three hundred and
forty-eight (348) of those consequences are categorized under “occupational and
professional licenses and certifications.” Ninety-eight (98) of those consequences
are automatic/mandatory. See Appendix E.

Data consistently supports a comprehensive case-by-case evaluation to be
the most efficient process of reviewing applications for persons with criminal
records. The American Bar Association’s National Inventory of the Collateral
Consequences of Conviction purports to show 98 Maryland regulations providing
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for the automatic, and sometimes permanent, disqualification of persons with
criminal records from gaining certain occupational licenses. In fact, of the 98
regulations from COMAR cited; only a few are “blanket ban” laws, and federal law
mandates those statutes. Nevertheless, it is imperative that even though a number
of Maryland statutes reflect that licensing boards may deny licenses based on
certain factors, applicants understand that one’s criminal history is not the sole
consideration before the licensing board.

Workgroup reflections, suggestions, and recommendations:

e All agencies should review statutes applicable to their licensing boards, and
ensure that no blanket bans or unnecessary barriers exist.

e Support the proposed amendment to COMAR 10.29.09.11 that was signed by
the Secretary of Health and Mental Hygiene and submitted to the Department
of Health and Mental Hygiene’s Office of Regulations earlier this month. The
proposed amendment will be published in the Maryland Register on
December 23, 2016. The modified language, listed below, repeals the
requirement that an applicant for apprenticeship for a licensed mortician be
of good moral character:

COMAR 10.29.09.11 General Requirements.

A.—D. (text unchanged)

E. The applicant shall:

(1) Apply for apprenticeship on the form required by the Board; and
(2) Pay the fee as specified in COMAR 10.29.04[; and

(3) Be of good moral character and may not have committed any of
the grounds for discipline specified in Health Occupations Article, §7-
316, Annotated Code of Maryland].

Recommendation 5: Study effectiveness of an anti-employment
discrimination statute

Certain restrictions are necessary in order to promote public safety and to
avoid employer liability. Our state must successfully balance the twin policy
concerns of recidivism and rehabilitation relative to returning citizens in the
employment realm with public safety, especially for those who are our most
vulnerable members of society — children, the disabled and the elderly. Four states
have comprehensive laws prohibiting discrimination against individuals with
criminal records in licensing and in public and private employment that also balance
the needs of public safety in public and private employment: New York, Wisconsin,
Hawaii and Pennsylvania. For instance, Wisconsin’s Fair Employment Act prohibits
employment discrimination on the basis of fourteen grounds, which specifically
include “arrest record” and “conviction record.” Wis. Stat. Ann § 111.321. However,
the Wisconsin statute does contain an exception which provides that employers and
licensing agencies may refuse to hire or license an individual, or terminate
employment of licensing of an individual, if he or she “[h]as been convicted of any
felony, misdemeanor or other offense the circumstances of which substantially
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relate to the circumstances of the particular job or licensed activity.” Wis. Stat Ann. §
111.335(1) (c) (1) (West 2002). New York's statute prohibiting discrimination on
the basis of criminal conviction provides two exceptions that allow employers to
refuse to hire applicants based on criminal convictions: when “there is a direct
relationship between one or more of the previous criminal offenses and specific
license or employment sought” and when “the issuance of the license or the granting
of the employment would involve an unreasonable risk to property or to the safety
or welfare of specific individuals or the general public.” N.Y. Correct. Law § 752(1)-

(2). ‘
Workgroup reflections, suggestions, and recommendations:

e Department of Labor, Licensing and Regulation study the effectiveness of
a statewide anti-employment discrimination statute, and subsequently
recommend whether or not Maryland should adopt such a statute.

Recommendation 6: Provide each returning citizen with valid
identification card upon release.

The National H.LR.E. Network identified a Memorandum of Understanding in
Maryland between Maryland Division of Correction and Maryland’s Motor Vehicle
Administration (MVA). Upon request, on the day of release, an inmate is given an ID
card, which can be used, along with a birth certificate (also can be obtained prior to
release for those who need one), to obtain a state-issued ID at the MVA. Court order
of probation, order of parole or order of mandatory release can be used as one of
two forms of proof of residence. The MVA website does not specifically state that a
prison ID will be accepted, but it does include an umbrella category that the MVA
will accept a document prepared by any government agency which contains
applicant’s name, date of birth and signature. Maryland also has a partnership with
MVA where ID’s can be obtained for $1.00. This program has been successful in that
21,000 people have received ID’s over the life of the program. However, the state ID
program is just for state prisons (i.e., those who are incarcerated for 18 months or
longer). This program does not apply to local detention centers (those incarcerated
for less than 18 months).

Workgroup reflections, suggestions, and recommendations:

e C(Create a program where county detention facilities can also partner with
the Motor Vehicle Administration and provide Identification Cards for
$1.00, similar to the State Identification Card program.

e Ensure that the Department of Public Safety and Correctional Services is
looking at the comprehensive reentry needs of each returning citizen
before their release process and not after, pursuant to the Justice
Reinvestment Act.
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Recommendation 7: Remove unnecessary legal barriers that would
limit career advancement opportunities for individuals with criminal
histories.

The Federal Fair Credit Reporting Act (“FCRA") promotes the accuracy, fairness, and
privacy of information in the files of consumer reporting agencies. Therefore, when
an employer hires a third party to conduct criminal background checks from outside
agencies, such reports are subject to the FCRA. Many positions require criminal
background checks, and Maryland law does expand on FCRA by prohibiting
consumer reporting agencies from including in their reports “[r]ecords of arrest,
indictment, or conviction of crime” if more than seven years have passed since the
date of disposition, release or parole. However, that time limitation does not apply
ta reports used in connection with “[t]he employment of any individual at an annual
salary which equals or which may reasonably be expected to equal, $20,000.00 or
more.” Thus, although these provisions may reduce the likelihood that old
convictions will pose a barrier to an individual’s employment in an entry-level
position, these same old convictions may limit the individual’s opportunity for
career advancement. One employer, however, noted that the recommendation
below would impact white collar crime where a long period of review is

warranted; further that both eliminating the cap on salary and limiting the time
period for review could pose a public safety risk.

Workgroup reflections, suggestions, and recommendations:

e That Maryland law expand the FCRA even further by limiting the “look
back” period to reports used in connection with employment of any
individual at an annual salary, or hourly rate over the course of a year,
which equals or which may reasonably be expected to equal $20,000.00
or more.

1. Increase employment opportunities for returning citizens
through incentive programs and certificates of
rehabilitation

Recommendation 8: Renew Maryland programming that protects
private employers and encourages them to hire returning citizens.

Effective public safety strategies not only include the pursuit, prosecution,
and punishment of criminals, but it also includes equipping individuals who have
served their time and are returning to our communities with the skills and
education they need to find employment. Returning citizens who lack a clear path to
gainful employment have higher chances for recidivism, and lean heavily on state
resources. Testimony from workforce programs at stakeholders meetings
highlighted the need for the state to invest money into workforce training programs,
noting high success rates and low recidivism. Additionally, stakeholders asked the
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workgroup to re-establish and expand programs that encouraged private employers
to hire persons with criminal records. For example, Maryland’s Long-Term
Employment of Ex-Felons Tax credit expired in December 2011. According to the
Job Opportunities Task Force Guide, this tax credit is currently awaiting
implementation. Workforce training program representatives testified that hiring
properly trained returning citizens was overwhelmingly beneficial to private
employers because these individuals are disciplined, trained, and eager to prove
themselves in the work environment. Another incentive is the Federal Bonding
program. This federal program provides fidelity bonds for returning citizens. The
bonds cover the loss of money or property due to employee’s dishonesty, and are
free to the employer. The bonding policies cover up to $5,000 in losses for an
individual'’s first six months of employment.

Workgroup reflections, suggestions, and recommendations:

e That the legislature renew Maryland’s Long-Term Employment of Ex-Felons
Tax Credit as “Maryland Long-Term Employment of Returning Citizens Tax
Credit”

e The Department of Labor, Licensing, and Regulation (DLLR) partner with the
Greater Baltimore Committee and other private sector entities to inform
private employers of current incentives and the benefits of hiring persons
with a criminal history. DLLR should also increase recruitment of private
employers into these incentive programs.

e That DLLR provide updated data regarding the Federal Bonding Program
that is currently in place, and ensure that the information is reaching
interested employers.

e The Justice Reinvestment Oversight Board should use some of the savings
under the Justice Reinvestment Act to fund programs that train returning
citizens and persons with criminal records.

Recommendation 9: Provide best practice guidance to private
employers in hiring individuals with criminal backgrounds

Many small businesses do not have human resource departments. In those
instances, employees who consider applicants with criminal backgrounds for
employment and make hiring decision may not have the resources available to make
sure small businesses are in compliance with Maryland background check laws.
Even companies with Human Resource departments may not have up-to-date
resources or training that ensures legal compliance.

Workgroup reflections, suggestions, and recommendations:
e Develop a statewide toolkit for Maryland private employers that will

serve as a resource guide to help employers navigate hiring an individual
with a criminal background. The toolkit would include:
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o Training materials for HR personnel/employees who are
considering an applicant with a criminal background

o Information ensuring legal compliance with current ban-the-box,
background check laws, and any other laws impacting employer
liability

o Information to help employers understand the potential legal risks
associated with hiring a person with a criminal history

Recommendation 10: Provide individuals who have successfully
completed supervision with positive information to balance certain
aspects of their criminal history.

An avenue pursued in recent years to counteract the negative effect of
criminal history has been the availability of certificates of rehabilitation. These
certificates can be a way for persons with criminal records to demonstrate that they
would be reliable and productive employees. One such potentially positive signal
could be transmitted through the attainment of a certificate of rehabilitation, which
states that an offender has completed all necessary requirements, and has become
“reformed” or “rehabilitated” since their offense. It is hypothesized that certificates
of rehabilitation will allow employers to balance the information provided by
criminal history with the positive information transmitted via a certificate of
rehabilitation. The Justice Reinvestment Act of 2016 in Maryland provides for the
issuance of certificates of rehabilitation by the Department of Public Safety and
Correctional Services, for all offenses except certain violent and sexual offenses,
upon completion of all requirements of supervision. The law further instructs that
these certificates of rehabilitation be given consideration by state occupational
licensing and certification boards when reviewing an applicant with a criminal
history. The particular process by which certificates will be issued, and after what
period of time, and their consideration by the relevant boards, will be specified
further through implementing regulations in 2017.

Workgroup reflections, suggestions, and recommendations:

e The Division of Parole and Probation should assess the implementation of
and analyze the effectiveness of “certificates of rehabilitation” that will be
established under the provisions of the Justice Reinvestment Act.

IV. Ensure accountability and oversight

Recommendation 11: Commission a Maryland-specific study that
continues to assess the impact of collateral consequences.

Understanding the impact of collateral consequences in obstructing or
delaying the successful re-entry of those with prior contact with the criminal justice
system is necessary and growing area of research. There is a crucial need for

the Federal Bonding
Program that is currently in
place, and ensure that the
information is reaching
interested employers. ? The
Justice Reinvestment
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Maryland to continue the work begun by this Workgroup in assessing and analyzing
the impact of any collateral consequence in practice in the state, or how any
collateral consequences are related to successful reentry and recidivism. Maryland
citizens must be made aware of continued data collection efforts by State agencies.

Workgroup reflections, suggestions, and recommendations:

e The Governor’s Office of Crime Control and Prevention to commission a
Maryland-specific study that continues to monitor and analyze the continued
impact of collateral consequences, and answers the following questions:

o)
o

0

Does Maryland’s “ban the box” policy work?

What are the recidivism rates of returning citizens who become
gainfully employed within 6 months of release?

What Maryland-specific challenges exist that may jeopardize efforts to
reduce recidivism?

What current statewide resources that seek to reduce barriers and
collateral consequences are available for returning citizens?

How have changes to the operation of the Division of Parole and
Probation impacted returning citizens’ ability to find and maintain
employment?

How does Maryland’s approach to employer liability impact
employment opportunities for persons with criminal records?

Recommendation 12: Ensure a smooth transition and continuity of care
for returning citizens

Reducing recidivism requires Maryland agencies and community
organizations to provide a comprehensive, continuous set of services to returning
citizens as they move toward gainful employment. Without consistent and tailored
services, there is a risk that returning citizens can “fall through the cracks” and
return to a life of crime.

Workgroup reflections, suggestions, and recommendations:

e The Department of Public Safety and Correctional Services should perform a
gap assessment to determine what services and reentry programs are being
provided by State agencies and what is being offered by community
organizations and programs.

e The study should identify resources that are available and resources that are
needed.

Safeguard public records

Recommendation 13: Maryland Judiciary Case Search/Public
Information Access
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Testimony from stakeholders reveals public information from Maryland
Judiciary Case Search can be and has been used to unfairly deny employment. Case
search information can also contribute to the occupational and professional barriers
imposed on those with criminal records. Testimony also revealed that the
information found in Case Search can be inaccurate, contain errors, show non-
conviction dispositions, and be stale (archived) information.

On October 24, 2016, the General Court Administration Subcommittee of the
Court Rules Committee met to consider a Rule governing case search. The
Subcommiittee is charged with considering possible changes to the Access to Court
Records and Rules, including the development of a new Rule governing case search.
The initial focus of the Subcommittee is identifying what level and type of access the
public should have to court records, particularly remote electronic access.

Workgroup reflections, suggestions, and recommendations:

e Encourage the General Court Administration Subcommittee to continue
reviewing and considering rule adjustments to limit remote public access,
address mistaken and inaccurate information, and to require a uniform rule
across the state limiting the time that data remains available for remote
access (and even data at the courthouse which has been archived).
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CONCLUSION

Led by the Governor's Office of Crime Control and Prevention, and the Judge
Alexander Williams, Jr., Center for Education, Justice, and Ethics, the Collateral
Consequences Workgroup sought to explore the collateral consequences
experienced by persons with criminal records in the State of Maryland. Empirical
research, stakeholder testimony, and input from Workgroup members highlighted a
wide range of issues that must be examined. Making recommendations to minimize
collateral consequences in regards to barriers to licensing, employment and
entrepreneurship is the first phase of this process. Collateral Consequences affect
more than just public and private employment and occupational and professional
licensing. Returning citizens and persons with criminal histories can be affected in
the areas of housing, public services, civil rights, and also face severe criminal
penalties. Below, are some next steps that should be taken into consideration in
order to ascertain how collateral consequences fully affect those with criminal
histories:

e Highlight recommendations regarding the criminalization of occupational

license violations, including the practicing of an occupation without a

license62;

e Continue research on collateral consequences in the areas of housing, public
services, and civil rights;

e Identify and implement best practices for returning citizens who are in need
mental health services;

o Coordinate data collection efforts and analyze current trends.
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Govermnor's Office of Crime Control & Prevention to
Lead Study on Impact of “Collateral Consequences”
and Provide Recommendations for Possible Reform

First Lady Yumi Hogan

Stay Informed

ANNAPOLIS, MD - Governor Larry Hogan today announced a multi-agency
initiative, led by the Governor's Office of Crime Control & Prevention, to
conduct an extensive review of the legal and regulatory barriers that

2016 Legislative Session
Redistricting Reform
Governor’s Photos

Maryland General Assembly
Maryland.gov
Submit PIA Request

Individuals with a crimina! record face when re-entering the community after
time in prison.

In addition to criminal penatties that may be imposed at sentencing, there are

PIA Compliance Board
Governor Larry Hogan's
Newsletter

many legal and regulatory penalties, sanctions, and restrictions—commonly
known as collateral consequences—that are distinct from the direct
consequences imposed as part of the court's judgment at sentencing. For
example, those with a criminal record may lose their professional or
occupational licenses. They may have difficulty getting a job, starting a
business, accessing public services and programé such as student loans and
housing, or volunteering in the community. While these consequences are
often discussed within the context of re-entry from incarceration, they can
also affect those who serve no prison time.

“These consequences have a lasting impact, making it more difficult for ex-

offenders to re-enter society, find a job, and fully engage in the community,”

said Governor Hogan. “We took an important step to expand employment .
opportunities with the Second Chance Act, but there are continued obstacles

to re-entry that demand a thorough review.”

“I look forward to collaborating with stakeholders across Maryland to
determine whether certain restrictions on ex-offenders can be more narrowly
tailored or eliminated altogether without jeopardizing public safety,” said
Christopher B. Shank, executive director of the Governor's Office of Crime
Control & Prevention.

According to the American Bar Association's National Inventory of Collateral
Consequences of Conviction, there are over 1,000 collateral consequences
associated with various criminal convictions in Maryland.

Many ex-offenders are unable to get a job or start a business, preventing
them from leveraging entrepreneurial talents or vocational skills. The Second
Chance Act, signed by Govemnor Hogan and effective October 1, 2015, works
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to address this issue by allowing individuals convicted of certain nonviolent
crimes to petition the court to shield their record three years after satisfying
any mandatory supervisory obligations. Continuing to tackle the negative
effects a criminal record has on employment will expand economic
opportunity across the State.

This effort, being announced today, will build upon the work of the Justice
Reinvestment Coordinating Council, a group organized to develop
recommendations to further decrease the State's prison popuiation. reduce
recidivism, and control corrections spending. The Council's final meeting is
tomorrow afternoon, at which time it will release its final report and
recommendations to Governor Hogan and the General Assembly.

In its review, the Govemnor's Office of Crime Control & Prevention will appoint
a working group of state agencies, inciuding the Departments of Public Safety
and Correctional Services and Labor, Licensing and Regutation among
others, nonprofits, advocacy groups, ex-offenders, and the business
community. The workgroup will gather input on the impact of collateral
consequences, research potential reforms, and formulate recommendations
on how to address the issue. The study will identify those restrictions that
appear to serve as an unnecessary barrier to the successful reintegration of
ex-offenders. The study will culminate in recommendations to Governor
Hogan by December 1, 2016.

Contact Us Privacy  Accessibility
100 State Circle. Annapolis, MD 21401
(410) 974-3901

© 2016 Maryland.gov
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The Justice Reinvestment Act — Chapter 515 of 2016
Collateral Consequences Study

SECTION 9. AND BE IT FURTHER ENACTED, That the Department of Health and Mental
Hygiene, the Department of Labor, Licensing, and Regulation, and the Department of Public
Safety and Correctional Services shall:

(1) in consultation with organizations representing businesses dedicated to improving the
business climate in Maryland and nonprofit organizations with the mission to develop and
advocate policies and programs to increase the skills, job opportunities, and incomes of low-skill
and low—income workers and job seekers, review and make recommendations regarding:

(i) potential barriers to employment, licensing, and entrepreneurship for
individuals with a criminal record, including the denial, suspension, or revocation of
occupational licenses for criminal convictions; and

(ii) the criminalization of occupational license violations, including the practicing
of an occupation without a license; and

(2) make recommendations regarding changes to occupational licensing laws that:

(i) promote the State’s policy of encouraging employment of workers with a
criminal record by removing barriers for applicants seeking to demonstrate fitness for
occupational licenses;

(ii) protect the integrity of professional occupations while promoting the State’s
interest in maintaining public safety and reducing costs and burdens to the criminal
justice system;

(iii) promote consistency in and uniform application of the occupational licensing
laws across all State agencies, including the State Department of Agriculture, the
Department of the Environment, the Department of Health and Mental Hygiene, the
Department of Human Resources, the Department of Labor, Licensing, and Regulation,
and the Department of Public Safety and Correctional Services; and

(iv) on or before December 31, 2016, report the findings and recommendations to
the Governor and, in accordance with § 2—1246 of the State Government Article, the
General Assembly.
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Jjinneys@umd.edu, or 301-405-8043.
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EXECUTIVE SUMMARY

This paper examines the published literature regarding the following topics relevant to
the Workgroup’s charge: the impact of collateral consequences on re-entry success (particularly
in the area of ex-offender employment), and the useful duration of the information value of prior
criminal history in evaluating future risk. While the literature on these topics is not extensive,
due to the relatively recent appearance of empirical studies on such topics, findings are discussed
to assist the Workgroup in making recommendations to improve the employment prospects of
ex-offenders in light of barriers presented by current collateral consequences. In addition, the
most common remedies enacted to ameliorate the impacts of collateral consequences are
described, and, where research has been conducted, the effectiveness of such remedies is
summarized. Finally, in the concluding section, we present a set of recommendations, based on
the literature and Maryland-specific developments, identifying the data necessary to understand
better the impact of collateral consequences in Maryland, and how the published literature may

inform the Workgroup’s deliberations on recommendations for policy reform.
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INTRODUCTION

Rising incarceration rates over the past few decades have resulted in not only more
individuals behind bars, but also in more individuals being released from prison into the
community each year. Offenders released from prison face a myriad of barriers to a successful
reentry into society. Collateral consequences are often described as invisible punishments, in
that these additional consequences tend to be an underappreciated after-effect of interaction with
the criminal justice system. While these barriers impact various aspects of life, from voting to
employment to housing, there remains relatively little empirical research on collateral

consequences and their impact on an individual’s risk for recidivism.

The concern about the deleterious effects of collateral consequences stems from the
understanding that such consequences make it more difficult for offenders to reintegrate fully
back into society, resulting in a higher likelihood that the ex-offenders will return to offending,
and thus return to criminal justice supervision or imprisonment. Such concerns are well-
founded. Recidivism is a significant problem throughout this country’s criminal justice systems,
as the majority of released prisoners will recidivate. Of all prisoners released from prison in
2005 in 30 states examined, 67.8% were arrested within three years of release, and 76.6% were
arrested within five years (Durose et al., 2014). Of those rearrested within five years of release,
36.8% were arrested within their first six months back in society. Additionally, prdperty
offenders were the most likely to be rearrested -- 82% within 5 years of release (Durose et al.,
2014). These figures contribute to the idea of the “revolving door” of our criminal justice

system.
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Recidivism rates for individual states are harder to come by, particularly because a
significant minority of individuals are arrested in more than one state. (This is demonstrated by
Durose et al. (2015) who found 24% of prisoners released from Maryland facilities in 2005 had a
prior out-of-state arrest, and of those released from incarceration in Maryland in 2005, 13% were
arrested in another state within 5 years of release.) In a 2013 publication from Maryland’s
Department of Public Safety and Correctional Services, it was stated that the state’s three-year
recidivism rate (measured as the rate of ex-inmates returning to prison or community supervision

for new offenses), had declined since 2007, from 47.8% to 40.5% in 2012 (DPSCS, 2013).

This report will focus on the research literature examining the impact of collateral
consequences. Collateral consequences span various aspects of an ex-offender’s life, and
existing studies into these various areas are reviewed. Another area of research which must be
considered in any discussion of the impact of collateral consequences is the information value
provided by prior criminal history. Policy makers have begun implementing time limits for how
long a collateral consequence will apply after arrest or conviction. Research investigating the
time to “redemption” (when an ex-offender’s risk of offending reaches that of the general
population) is discussed. We also review common “remedies” adopted to ameliorate collateral
consequences, including expungement & shielding of criminal history, the adoption of “ban the
box” policies in the application and hiring process, and the issuance of “certificates of
rehabilitation” by criminal justice agencies for those who are no longer under criminal justice
supervision or incarceration. Finally, for the consideration by the Workgroup, recommendations

drawn from the research literature are presented at the conclusion of this paper.
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IMPACT of COLLATERAL CONSEQUENCES

While some collateral consequences, such as the effect of a criminal record on
employment, have been well-known and researched for decades (Schwartz and Skolnick, 1962),
the majority of current collateral consequences have been rarely or never researched. In the past
few years, more attention has been given to these less studied consequences. The vast majority
of research into the impact of collateral consequences has divided the various laws by descriptive
category, and typically focused on one specific type of consequence (Travis et al., 2014;

Wheelock, 2005).

The area of collateral consequences that has received the most attention is the impact of
criminal justice involvement on employment and employment opportunities. The majority of
research has documented that incarceration and other forms of criminal justice involvement are
related to poor employment outcomes (Holzer et al., 2006; Pager, 2003; Pager et al., 2009; Stoll
and Bushway, 2008; Travis et al., 2014; Western et al., 2001). Studies utilizing survey data,
administrative data, ethnographic observation, and the examination of aggregate effects overall,
have demonstrated these negative employment outcomes (Travis et al., 2014). However, some
research has not found such a relationship. Loeffler (2013) examined the impact of
imprisonment in the life course, utilizing an experiment in which judges were randomly assigned
cases, and did not find an effect of imprisonment on employment. This study suggests selection

results in imprisoned individuals later having employment difficulties (Loeffler, 2013).

Pager (2003) and Pager et al. (2009) conducted experiments in Milwaukee and New York
City, respectively, in which four individuals, two black and two white, were paired by race and

applied for entry-level jobs, such as wait staff or sales. Each week, one individual in each pair
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was assigned a felony criminal record and the rest of the resume was made equal. The pairs

were randomly assigned 15 job applications each week where each individual would meet the
employer, fill out an application and complete an interview if asked to do so. Individuals with
criminal records were much less likely to receive callbacks in both Milwaukee and New York
City. Additionally, these studies found that whites with criminal records were as likely, if not

more S0, to receive callbacks as black applicants with no criminal record.

Uggen et al. (2014) conducted a similar experiment in the Minneapolis-St. Paul area in
which matched pairs of white and African-American men applied for entry-level jobs. One
member of each pair was randomly assigned a disorderly conduct arrest, but no conviction, on
their record. This study found while an arrest-only record did not have as large of an impact as
the conviction record, as seen in Pager (2003) and Pager et al. (2009), the disorderly conduct
arrest decreased employer callbacks by 4% among both whites and African-Americans (Uggen et

al., 2014).

Other studies have examined not only the impact of a criminal record in the hiring
process but also the wage penalties that accompany those who are hired with a criminal record.
In examining past research and methodologies, Western et al. (2001) estimated incarceration
results in a wage penalty ranging between 10% and 30%. Western et al. (2001) conclude that
wage penalties are greater for white-collar criminals. More research is needed to understand the

impact of arrest, conviction, and time in jail on subsequent earning potential.

An important aspect of the employment research is the availability of criminal history
online and the use of background checks in the hiring process. Research has found that the
availability of online criminal records has a negative impact on ex-offenders. Finlay (2009),
utilizing the National Longitudinal Survey of Youth (NLSY), examined the availability of online
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records on employment outcomes. In open-record states compared to states without open
records, ex-offenders earned hourly wages that were 8.7% lower, and annual earnings (wages
and salary) that were 18.7% lower. In addition, ex-offenders in open records states were 5% less
likely to be employed. These estimates overshadowed the impact of incarceration alone. Thus,
Finlay (2009) concludes that the availability of criminal history records is a major determinant of
economic outcomes for ex-prisoners. Additionally, Luca (2015) examined the link between
online criminal records and recidivism, and found that the availability of online records led to an
11% increase in recidivism, as measured by those with a prior felony conviction being admitted

to prison with a new sentence.

Stoll and Bushway (2008) focused on the use of criminal background checks in hiring,
using an establishment survey in Los Angeles. As expected, this study found employer-initiated
background checks were negatively associated with the hiring of ex-offenders, however, that
relationship was largely driven by employers who were legally obligated to perform such checks.
Employers who were not legally required to perform checks, but conducted them for their own
benefit, hired the ex-offenders at the same rate, about 2.3%, as employers in establishments that
did not perform checks, compared to 1% for employers legally required to check (Stoll and

Bushway, 2008).

There have been somewhat surprising research findings, however, that indicate criminal
background checks may be beneficial for the hiring of disadvantaged groups. The background
check is typically viewed as screening out individuals, although in one study, the background
check served as a mechanism by which positive information was gained, acting to override
negative stereotypes regarding the “typical” offender, which would otherwise persist in the

absence of a background check. Holzer and colleagues (2006), utilized an establishment survey
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conducted from 1992 through 1994, which included 3,000 establishments (businesses) in
Atlanta, Boston, Detroit, and Los Angeles. This study found employers who checked criminal
histories in their hiring process were 8.4% more likely to hire African American men. This
relationship was even stronger among employers who expressed a strong aversion to hiring ex-
offenders, indicating that without background checks, employers act according to bias, and are

more likely to discriminate against minorities.

Compared to the employment context, additional areas of collateral consequences have
not received as much attention by researchers. These consequences can be organized into the
following categories: civic consequences, benefits and aid, and other consequences (Wheelock,
2005). Civic collateral consequences include voting restrictions, jury exclusion, gun ownership
restrictions, and restrictions from serving in public office. Benefits and aid consequences
involve eligibility for programs and services such as welfare, school grants and loans, and public
housing. Lastly, the other or miscellaneous category includes consequences such as immigration

deportation, residential registry and community notification, or parental custody.

For civic collateral consequences, the research available has focused on felon
disenfranchisement. As of 2010, 2.5% of the U.S. voting age population was disenfranchised
due to contact with the criminal justice system, and 1 out of every 13 African Americans were
disenfranchised (Uggen et al., 2012). Only Maine and Vermont place no restrictions on felon
voting while every other state ranges from disenfranchising prisoners to disenfranchising all
individuals in prison, on parole and probation, and all ex-felons (Uggen et al., 2012).
Researchers have discussed widespread disenfranchisement as a punitive continuation of outsider
status to ex-offenders (Alexander, 2010; Kleinig and Murtah, 2005; Manza and Uggen, 2006).

In an attempt to understand the bigger picture of felon disenfranchisement, Manza and Uggen
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(2006) examined the impact of these laws on past elections. Examining Florida, the authors
determined that state’s disenfranchisement laws impacted the presidential election of 2000.
Manza and Uggen (2006) calculated the number of disenfranchised individuals in Florida,
estimated the percentage of those individuals who would vote if allowed, and how those
individuals would vote, and found if all 800,000 former felons had been allowed to vote in that
election, Al Gore would have won the state of Florida and thus the national election. In another
study in Florida utilizing 54 interviews with ex-offenders, Miller and Spillane (2012) found 39%
of their sample believed there was at least some connection between the ability to vote and their

ability to stay out of trouble.

Benefits and aid consequences involve eligibility for programs and services such.as
welfare, school grants and loans, and public housing. Lovenheim and Owens (2014) conducted
one of the few studies on service and aid consequences when they examined the impact of
amendments to the Higher Education Act in 2001, which made federal financial aid unavailable
for up to two years for individuals convicted of drug offenses. Utilizing data from the National
Longitudinal Study of Youth, these researchers found the ban on federal financial aid increased
the amount of time between graduating high school and attending college, by about two years on
average. Additionally, there is some support that individuals convicted of drug charges had a
lower probability of ever attending college compared to before the amendments went into effect.
Furthermore, the authors did not find evidence that the amendments in any way deterred drug

offenders (Lovenheim and Owens, 2014).

Holtfreter et al. (2004) utilized interviews with 134 female felony offenders to examine
the impact of receiving state-sponsored assistance, broken up into two categories of housing or

“life and skills programming”, on two measures of recidivism, rearrest and parole or probation
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violation. These authors found poor offenders who did not receive either type of state-sponsored
assistance were 3.3 times more likely to recidivate (45% vs. 14%). Providing state resources for
immediate needs to poor female offenders was associated with a lower odds of recidivism (odds
ratio=.17). This study highlights the potential benefits of public assistance to aid successful
reintegration into society for poverty-stricken female offenders, and the difficulties faced by this
group when certain types of public assistance are denied due to an individual’s criminal history

(Holtfreter et al., 2004).

Another aspect of service and aid consequences involves food aid. Examining a sample
from three different states with varying bans on Supplemental Nutrition Assistance Program
(SNAP) for drug offenders, Wang et al. (2013) found that states which enacted bans on SNAP
eligibility had higher rates of food insecurity among the individuals subject to the ban. Although
this study only had a small sample, it suggests evidence of the negative impact of aid restrictions
for ex-offenders. In her literature review of the effect of collateral consequences on recidivism,
Whittle (2016) stated, “There has been practically no qualitative research on the impact that
collateral sanctions have on access to public assistance benefits and recidivism in the United
States” (10). Additionally, “No one knows exactly how many people are excluded from public
housing because of criminal records, or even the number of people with criminal records who
would be ineligible if they applied” (Alexander, 2010; 147). The lack of data on these and other
areas of collateral consequences makes it more difficult to understand the impact these laws have

on the ex-offender population.

In the last category of miscellaneous consequences, ex-offenders are subject to
consequences involving immigration deportation, community notification, or parental custody.

Most of the research focusing on these other consequences involves sex offender registration.
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Utilizing surveys from registered sex offenders in Kentucky, Tewksbury (2005) found a sizeable
proportion of the sample experienced negative consequences of registration: “More than a third
of registrants report losing a job, losing or being denied a place to live, being treated rudely in
public, losing at least one friend, and being personally harassed due to their registration as a sex
offender” (Tewksbury, 2005: 78). As with similar exploratory studies, Tewksbury (2005)
utilized a small sample but his findings demonstrate the widespread negative impact of being
labeled as a registered sex offender. In summarizing the literature examining the effects of
numerous sanctions on sex offenders, Whittle (2016) concluded sex offender registration and
notification (SORN) policies had “no significant effect on sexual recidivism, time to recidivism,
or number of victims” (13). Additionally, “sex offender residence restrictions do not

significantly impact recidivism” (Whittle, 2016; 13).

Due to the disparate reach and impact of all types of collateral consequences, only one
study has attempted to analyze the effects of collateral consequence laws across states to
examine their collective impact on a measure of recidivism. Sohoni (2014) utilized data from
two national datasets, the National Prisoner Statistics Survey and the Bureau of Justice Statistics
Parole Survey, to examine if states with harsher combined collateral consequence laws had
higher rates of recidivism, measured as returns to prison. Using the National Prisoner Statistics
Survey, returns to prison was measured as the percent of a state’s 2010 prison admissions that
were returns from conditional release, whether for a violation or for a new crime. Using the BJS
Parole Survey, returns to prison was measured as the percent of exits from parole that were
returned to prison. Sohoni (2014) focused on 6 areas of collateral consequence laws: voting,
access to records, employment, housing, public assistance, and driver’s licenses. The main

finding of note is that while the effect of collateral consequence laws on returns to prison for a

PRESENTATION DRAFT 11



new crime was mixed, for technical violation returns to prison, it was found that harsher laws
resulted in lower rates of returns to prison. Sohoni (2014) explains this counterintuitive finding
with the hypothesis that parole officers are more sympathetic with technical violators in states
with harsher laws, and are thus less likely to send those offenders back to prison for minor
technical violations. Although this study had mixed results from the two data sources used, it
represents an important first step toward understanding the impact of collateral consequence laws

as a whole.

Understanding the impact of collateral consequences in obstructing or delaying the
successful re-entry of those with prior contact with the criminal justice system is a relatively
new, but growing, area of research. Currently, no Maryland-specific study exists on the impact
of any collateral consequence in practice in the state, or how any collateral consequence is
related to successful reentry or recidivism. In the conclusion, we describe possible future data

collection activities which may assist the State as it contemplates collateral consequence reform.

THE USEFUL DURATION of CRIMINAL HISTORY INFORMATION

Criminologists have explored the causes of desistence from crime for decades (Blumstein
et al., 1985; Brame et al., 2003; Sampson and Laub, 2003), and previous literature has
demonstrated that the risk of reoffending decreases steadily over time (Schmidt and Witte, 1988;
White et al., 1987). Only in the past few years has research turned to the specific issue of
redemption, the examination of how long after a criminal conviction or incarceration an
individual’s risk of reoffending approaches that of the general population (Blumstein and

Nakamura, 2009; Bushway et al., 2011; Kurlychek et al., 2006; Kurlychek et al., 2007).
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The first study to examine this issue was conducted by Kurlychek and colleagues (2006)
who examined police contacts among two groups of juvenile males born in 1958 in Philadelphia,
and collected their records of arrest through age 26. This cohort study utilized hazard rates to
examine the probability of future arrests for the police contact group and the group with no
contacts. While the authors point out that, through age 26, at no point do individuals with police
contacts become indistinguishable from those with no contact, the difference in magnitude
between the two groups is small and decreases over time. Additionally, the authors separated
age-18 violent and nonviolent offenders and found the violent offender hazard rate tended to be
slightly higher than the non-violent group but the two were difficult to statistically distinguish.
Kurlychek et al. (2006) conclude by stating they believe this study “supports explicit time limits

in any statutory restrictions on employment” (499).

Later studies sought to expand on Kurlychek et al.’s (2006) exploratory study,
particularly by increasing the follow-up period. Utilizing the 1942 Racine, Wisconsin cohort of
670 males, Kurlychek et al. (2007) examined the impact of juvenile police contacts with a 15-
year follow up period. The authors focused on the same question as their previous study, without
differentiating by crime type. With similar findings to the 2006 study, Kurlychek et al. (2007)
concluded with “if a person with a criminal record remains crime free for a period of about 7
years, his or her risk of a new offense is similar to that of a person without any criminal record”

(80).

Blumstein and Nakamura (2009) examined how the point of redemption varied by crime
type and age at first arrest for individuals who had their first arrest in 1980 in New York State.
This was the first redemption study that was based on large, representative administrative

records, similar to the records actually used in employment background checks. With a 27-year
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follow-up, comparing their sample to both the general population and to the population of never
arrested, Blumstein and Nakamura (2009) found that those who were younger at first arrest and
violent offenders had longer redemption periods. The study found that those who had committed
arobbery at age 16 had the longest time to redemption (8.5 years), while those whose first
robbery occurred at age 20 had a redemption period of only 4.4 years in comparison, to reach the
risk level of that of the general population. Burglary and aggravated assault were similar, with
4.9 years to redemption with first arrest at age 16, and 3.2 and 3.3 years, respectively, for arrest
at age 20. The authors recommend providing employers with information regarding the
relationship between crime type and age at first arrest on time to redemption, as well as
information about the diminished predictive value of records over time, to allow for employers to

make the most informed decision about the future risk of an applicant.

Bushway et al. (2011) sought to expand the redemption literature by studying a Dutch
sample of individuals convicted of a crime in 1977 and a non-offender sample gathered from
Netherlands’ draft records. This study examined the effect of age at last conviction and the
number of prior convictions on progress toward redemption. While finding similar results as the
previous redemption literature with regard to young offenders with no criminal history, Bushway
et al. (2011) found that age at last conviction had an impact on redemption in that older offenders
resembled the non-offender sample much more quickly than younger offenders. Additionally,
the study found individuals with an extensive criminal history (with 4 or more convictions) had
risks of offending that either never converged with the non-convicted sample or only converged
after at least 23 years. This study demonstrated the complexity of redemption research and the
limitation posed by studies that only focused on young offenders from their first arrest.

(A table detailing all four redemption studies is provided in Appendix A.)
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REMEDIES: EXPUNGEMENT & SEALING, “BAN THE BOX”, and
CERTIFICATES OF REHABILITATION

An important distinction in remedies for the availability of criminal history should be
made between expungement laws and shielding/sealing laws. Although laws vary widely across
states, expungement typically entails the destruction of the criminal record, meaning the record is
no longer accessible to anyone, including criminal justice officials. On the other hand, shielding
or sealing criminal history does not result in the destruction of the criminal record, as the record
continues to exist and remains accessible for designated purposes, but the record is removed
from public inspection or dissemination (Ispa-Landa and Loeffler, 2016; Subramanian et al.,

2014).

State governments have increasingly adopted policies in recent years that expand
eligibility for expunging one’s criminal history. Typically, expungement is made available for
individuals who have committed minor misdemeanors and have successfully completed all
supervision and other requirements (e.g., court-ordered victim restitution) (Ispa-Landa and
Loeffler, 2016; Shlosberg et al., 2014; Subramanian et al., 2014). In Maryland, individuals must
petition for the expungement of their records, and may not petition to do so until at least 10 years

after all components and conditions of their sentence have been served or satisfied.

The use of expungements is increasing in Maryland, from 15,729 expungements in 2004,
t0 36,412 in 2015 (Maryland, 2016; preliminary year-to-date figures suggest the 2016 total will
be in the range of 40,000-45,000 expungements). This number is expected to increase further
after 2017, as the recently enacted Justice Reinvestment Act further expands the availability of

expungement for several dozen additional offenses, including controlled substance and
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paraphernalia possession, misdemeanor property offenses, prostitution, fraud, and second-degree

assault, among other offenses.

There is a practical concern with the effectiveness of expungement and sealing/shielding
laws as remedies. Expunged, sealed, or shielded records may continue to be available for
inspection via online databases (including media coverage of offenders). There are practical and
legal difficulties in regulating for-profit third parties who distribute these records to employers
(Shlosberg et al., 2014), in addition to the potential for employers to discriminate against
minorities in the absence of records, as discussed previously (Holzer et al., 2006; Agan and Starr,
2016). The private sector plays a significant role in the background check arena, in selling their
services to employers, and private records companies often promote their service as quicker,
more comprehensive, and more up-to-date compared to background checks performed by official

state criminal history repositories.

Compared to sealing/shielding laws, which remove criminal history information from
public inspection or dissemination, there is an additional unanticipated consequence of
expungement. Factually and historically complete criminal history records are necessary for a
variety of research purposes, both by criminal justice agency, academic, and other researchers.
The “redemption” literature reviewed earlier would be difficult to pursue in a state with
significant and selective expungement of criminal history records. Increasingly, correctional
agencies use risk and needs assessment tools for developing case management plans, and
norming and validating such tools require complete and accurate criminal history records. Even
the calculation of the key criminal justice performance measure — recidivism — is compromised
when using incomplete criminal history records. While expungement may help remedy the

impact of a prior offense limiting an individual’s future opportunities, sealing/shielding records,
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with the provision that records are archived for criminal justice and research purposes, would

also allow for the advantage of expungement, without the accompanying disadvantage.

Another policy increasingly being adopted to counteract the negative effect criminal
history has on employment opportunity is the enactment of “ban the box” laws. The “box”
referred to in these laws is the question commonly present on job applications asking the
applicant if he or she has a criminal conviction (Agan and Starr, 2016; D’ Alessio et al., 2015;
Henry and Jacobs, 2007). More than 100 jurisdictions and 24 states have implemented a “ban
the box” law, most of which apply to public employees. Seven of these states (such as New
Jersey and Minnesota) and many cities have also extended the ban to private employers
(Rodriguez and Avery, 2016). Maryland’s “ban the box” law was signed into law in 2013 and

applies solely to state public employers (Rodriguez and Avery, 2016).

At the federal level, the Federal Interagency Reentry Council began working in 2011 to
identify policy reforms that would improve re-entry outcomes for ex-offenders. Furthermore,
President Obama released a memorandum in November 2015, directing the Office of Personnel
Management to evaluate strategies to reduce barriers to employment and licensing by delaying
consideration of an applicant’s criminal records to later in the hiring process, and consider the
nature and time passed since an individual’s offense in the granting of a license (The White

House, 2015 and 2016).

Although “ban the box” laws vary by state and city, they typically mandate moving the
question to later in the hiring process, when individuals undergo a background check only after
they are among the remaining few applicants being considered. Many of these laws also state
that an individual can only be rejected if the crime discovered in the background check is directly

relevant to the job in question (D’Alessio et al., 2015). A caveat to “ban the box™ movements
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that merits mention is these laws would only impact the most employment-ready ex-offenders

(Henry and Jacobs, 2007).

In an analysis of a “ban the box™ law, D’ Alessio et al., (2015) examined the impact of
Hawaii’s 1998 law on repeat offending in Honolulu County. The authors measured repeat
offending by coding as a “repeat offender” all individuals who were prosecuted for a felony, and
also had a previous felony or misdemeanor criminal conviction. The study examined court
processing data before and after passage of the “ban the box” law in 1998, to examine the bill’s
impact on the number of individuals prosecuted for felonies who had previous convictions. This
study found that passage of the “ban the box™ law lowered the odds of repeat offending by 57%,

when controlling for other factors associated with offending.

Other research has demonstrated that the “ban the box” tactic might not be as beneficial
as expected. Agan and Starr (2016) examined the impact of “ban the box™ in New Jersey and in
New York City, and found the implementation of the law increased statistical discrimination that
could disadvantage black males. This study focused on applications to jobs at establishments
that were suitable for individuals with limited work experience and education, such as restaurants
and convenience stores. Online applications were filled out both before and after “ban the box”
went into effect, using fictitious pairs of applicants (one white applicant and one black
applicant). Assigning applicants with a minor felony from at least two years before (of a
nonviolent drug offense or a property crime), and with no history of incarceration, this study
found that among employers where “ban the box” had taken effect, “white applicants went from
being 7% more likely to receive a callback than similar black applicants to being 45% more
likely” (33). This research found support for Holzer et al.’s (2006) findings in that without

criminal background checks, employers were more likely to discriminate against minority
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applicants. Further research is needed to understand the full impact — intended and unintended —

of “ban the box” laws.

A final avenue pursued in recent years to counteract the negative effect of criminal
history has been the availability of certificates of rehabilitation. Bushway and Apel (2012)
discuss the use of signaling as a way for ex-offenders to demonstrate they would be reliable and
productive employees. One such potentially positive signal could be transmitted through the
attainment of a certificate of rehabilitation, which states that an offender has completed all _
necessary requirements, and has become “reformed” or “rehabilitated” since their offense. It is
hypothesized that certificates of rehabilitation will allow employers to balance the information
provided by criminal history with the positive information transmitted via a certificate of

rehabilitation.

The Justice Reinvestment Act of 2016 in Maryland provides for the issuance of
certificates of rehabilitation by the Department of Public Safety and Correctional Services, for all
offenses except certain violent and sexual offenses, upon completion of all requirements of
supervision. The law further instructs that these certificates of rehabilitation be given
consideration by state occupational licensing and certification boards when reviewing an
applicant with a criminal history. The particular process by which certificates will issued, and
after what period of time, and their consideration by the relevant boards, will be specified further

through implementing regulations in 2017.

CONCLUSIONS AND RECOMMENDATIONS

The numerous barriers faced by individuals after having contact with the criminal justice

system, and their impact on successful reentry, are increasingly the subject of empirical research.
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Although much has been learned in the past decade about these issues, outside of the research on
employment restrictions, most collateral consequences are rarely studied. In conducting a
literature review of the research on collateral consequences and recidivism, Whittle (2016)
concluded, “Currently, the evidence is mixed overall with the majority of research finding that
collateral sanctions are positively associated with recidivism (i.e., increase recidivism) or have

null/mixed effects (i.e., do no significantly impact recidivism up or down)” (16).

Significant uncertainty exists about the impact of collateral consequences in the context
of hiring and employment, and this situation is not unique to Maryland. Below we provide four
recommendations for the Workgroup to consider as it deliberates its final recommendations for

policy change to reduce the impact of collateral consequences of convictions.

Recommendation #1: Limit the consideration of certain criminal histories older than 7-10

years.

The redemption literature discussed previously provides support for the idea that
collateral consequence laws, and the consideration of criminal history in employment, can be
limited in duration, particularly when an individual remains crime-free for a several year time-
span, and has a limited criminal history (ideally, only one prior offense). The charge to the
Workgroup is to balance the need for public safety with the need for greater, legal employment
among the ex-offender community. Giving more weight to recent criminal history, versus older
crimiﬂal history, is a more effective and valid use of available criminal history information about
an individual.

In addition, existing provisions in Justice Reinvestment Act allow for the issuance of

certificates of rehabilitation. As the Department of Public Safety & Correctional Services
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implements this provision, attention should be paid to the existing research that may inform how
long an individual must wait before receiving such a certificate. The success of certificates of
rehabilitation will depend upon the screening process used to issue them, and the corresponding
integrity of the signal they provide to those evaluating someone with a criminal history. A key,
necessary condition in signaling in this instance is that obtaining a signal should be possible for
desisters, but very difficult for non-desisters. Otherwise, the certificate, as a signal, would
become useless over time because employers would learn that the certificate does not

successfully differentiate desisters from non-desisters.

The previously discussed “redemption” literature can inform the allocation of the positive
signal among the ex-offender population. In addition, the work of Kurlychek et al. (2012) found
that a significant minority of offenders exhibit (what they term) “instantaneous” desistance.
Their study of 972 individuals, sentenced in Essex County, NJ, during 1976-1977, and followed-
up for 18 years thereafter, found that approximately 25% of their sample desisted immediately
after their first sentence. Such individuals will likely make up a significant portion of certificate
awardees, and the durability of their desistance over time will allow for the certificate of

rehabilitation to convey a strong, positive signal.

Recommendation #2: Use sealing or shielding instead of expungement of criminal history to

counter the effects of collateral consequences.

As discussed previously, expungement completely eliminates the criminal record as
maintained by the official state repository. Expungement, however, does not entirely eliminate
the ability of interested parties to discover previous arrests and convictions, due to the
wa.rehousing of criminal history records by private sector companies, as well as any information

contained in media archives. Individuals may not always be aware that their criminal history
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persists despite expungement, and a circumstance can result in which an applicant may attest he
or she has no criminal history, but the discovery of criminal history by a prospective employer

causes additional difficulty in the application process.

This destruction of this data also limits the ability of policyﬁlakers and researchers to
study various topics based on criminal history records, which would diminish the ability to make
evidence-based and data-driven policy changes. Furthermore, the practice of expungement also
diminishes the historical accuracy of the official criminal history repository, which would likely
increase the demand among employers for private sector background screening companies. A
more preferable way to combat the lifelong impact of a criminal record is through sealing or
shielding, which removes the record from public inspection, while allowing for criminal history

to continue to be used for public safety and research purposes.

Recommendation #3: For Maryland agencies to begin collecting, analyzing, and reporting

relevant data:

a) From Maryland state licensing and certification boards: The number of
applications received for occupational certifications and licenses, the number of
applicants with a criminal history, and the number of applicants accepted and
rejected with a criminal history, and

b) From Maryland state agencies: The number of applicants for state government

Jjobs employed despite, or rejected due to, criminal history, and follow-up data
on the employment outcomes of public employees hired with a criminal

history.
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With regard to (a) and (b) above, retaining individual-level data about these two topics
will allow more detailed study of the relationship between criminal history and an applicant’s
ability to successfully achieve licensure or certification. These data would provide the
information needed to begin to measure the relationship between policies or practices that limit
employment for ex-offenders, and the employment outcomes for offenders. These data,
collected over time, would also allow measurement of any impact of collateral consequence

reforms that may be enacted.

An obstacle to better understanding the particular impact of criminal justice system
involvement on employment or income attainment is presented by how little is known about
individual attainment prior to criminal justice system involvement. Knowing such information
would help identify specific mechanisms about how, and to what extent, criminal justice system

involvement disrupts successful re-entry.

In Maryland, for a more comprehensive understanding of the educational, employment,
and income histories and trajectories of the ex-offender population, data from the Maryland
Longitudinal Data System (MLDS) may be usefully consulted

(https://mldscenter. maryland.gov/). The MLDS collects, in a linked data warehouse, individual

records about educational attainment, labor and workforce participation, and income for the
entire population of Maryland. Studying the available MLDS data for a sample of offenders
would allow for a rare understanding of the income and employment trajectories of the ex-
offender population, both before and after contact with the criminal justice system, and would

help illuminate the particular role of collateral consequences in employment outcomes.
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Recommendation #4: For Maryland state agencies to publish more information and guidance --
addressed to potential certification/license applicants and employment applicants -- about what
types of criminal history, and the “age” of criminal history, that will be considered in applicant

evaluation and hiring.

Licensing and certification boards retain significant discretion in evaluating applicant
backgrounds, and assessing the suitability of applicants for particular professions. Beyond state
level regulations, certain professions are also subject to federal guidelines and standards for

determining applicant eligibility.

Making available any summary statistics that arise from the data collection described in
Recommendation #3 would help reduce the considerable uncertainty that exists among
applicants regarding the likelihood of success in pursuing certifications/licenses and employment
opportunities. It may be the case that applied discretion in the reviewing and hiring process
currently produces more success among applicants with a criminal history than is commonly
understood (alternatively, it may be the case that such success is exceedingly rare). Currently,
though, nothing is known, one way or the other. It may also help to overcome the anticipated
reactions of ex-offenders, who may be discouraged from applying in the first instance, to provide
illustrative, narrative examples of individuals who, despite having a criminal history, still

achieved licensure/certification, or direct employment with the state.

Finally, this recommended information and guidance about available occupations may
also prove useful to the Department of Public Safety & Correctional Services, as it may guide
that agency in aligning educational and vocational programming with viable employment

opportunities for prisoners and supervisees upon release.
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Final Report of the
Collateral Consequences
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Appendix E - Baltimore City “Positions of Trust” Policy




a AM-237-1
m Positions of Trust

SCOPE
This policy establishes guidelines to be used in screening candidates for positions of trust

and identifying positions of trust within the City’s classification system. A position of
trust is created when an individual is permitted to exercise certain authorities without
close supervision; and, these authorities, if abused, could lead to personal financial
benefit either directly or indirectly. A position of trust also is created when an individual
works with children.

‘This policy applies to individuals who are being appointed, reinstated, transferred, and/or
promoted to a position of trust.

GUIDELINES :
In accordance with the following guidelines, the agency’s appointing officer is

responsible for identifying those positions of trust, which exist within the agency. The
Director of Human Resources (or his or her designee) shall convens and chair a panel of
Human Resources and agency representatives. The panel shall review the designations
made by the appointing officer. The panel may, after consultation with the appointing
officer and in accordance with the following guidelines, determine that a position is not a
position of trust. Position of trust categories include: o

CATEGORY 1 Senior officials whose positions involve a significant degree of
responsibility and authority, Included in this group would be
Department, Agency, and Bureau Heads and their senior deputies.
In some instances, it would be appropriate to include division
heads and their deputies and even individual senior advisors where
such officials have, because of specializations, a significant
opportunity fo influence the decision making process of the City.

CATEGORY 2 Individuats who can significantly influence the financial interests
of third parties, This group includes those involved in
procurement, licensing, benefits eligibility, loans, settlements,
property valuation and use and employment eligibility.

CATEGORY 3 Individuals who have access to resources highly susceptible to loss
or conversion. This includes individuals who handle cash, cheoks,
and other recelpts (other than imprest funds of less than $100);
individuals who collect rent; individuals who have custody of
inventories susceptible to thefi; individuals who sell surplus
property; and individuals who authorize payroll and other
disbursements, . o

CATEGORY 4 Individuals who can materially affect the financial and related
systems of the City, either by manipulation or sabotage. This

2/03/08 (Replaces 9/12/91) Page 1 of §
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would include accountants, budget officers, and ADP system
designers, programmers and operators.

CATEGORY 5 Other sensitive positions such as security officials, officials who
‘ . establish or enforce controls regarding environmental or other
health hazards, and individuals who invesﬁgate safety and various
code vlolatlons

CATEGORY 6  Individuals who work with children, suoh as school nurses,
: o outreach workers or counselors who serve children, or individuals

K who work in youth opportunity programs.

CATEGORY 7 Individuals who have access to others’ personal information. This
group includes persons with access to any personally identifiable
health information, financial information, educational information,
or personnel informatjon.

RESPONSIBILITIES
The appqhit;:}g officer is charged with the following responsibilities:

o', : Insuring that final applicants for positions of trust complete a RELEASE
- and AUTHORIZATION FOR. CRIMINAL BACKGROUND CHECK.

o " : Forwarding the RELEASE and AUTHORIZATION FOR CRIMINAL
", "BACKGROUND CHECK to the Department of Human Resources to
;. _initiate the criminal background investigation. -

o .. Upon receipt of an evaluation of the background investigation from the
-+ . Department of Human Resources, evaluating the results and taking
. appropriate action in accordance with this policy.

The De;i'a’iﬁnent of Human Resources is responsible for:

.. Designnﬂng one or more human resources specialists to: (1) receive the

- RELEASES and AUTHORIZATIONS FOR CRIMINAL

. BACKGROUND CHECKS; (2) receive completed background

+ - investigations; (3) evaluate the results of each completed background

~. , investigation; and (4) provide a written evaluation of the results of the

+ . investigation to the hiring agency. The written evaluation shall summarize

' +»+and assess the results of the investigation. The completed background

investigaﬂon shall not be disclosed to the hiring agency. The Department
of Law may review the background investigation.

2/03/08 mgj;zaces v12/91) Page2 of 5
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® Maintaining the confidentiality of completed background investigations in
accordance with this policy.

e Verifying that criminal background investigations have been initiated
- when required, and entering the requests into Human Resources
Information Systems (HRIS).

. Preparing journal entry to charge requesting agency for the cost of the
criminal background investigation.

o Maintaining an up-to-date inventory of all positions of trust.

o Insuring that affected class descriptions and job announcements reflect the
criminal background_ investigation requirement.

. Stipulating to the Board of Estimates in letters concerning positions to be
created or reclassified whether the position is a position of trust. :

POLICY IMPLEMENTATION

Based on the inventory of positions for which criminal background investigations are
required, positions are flagged as confidential in HRIS. Submission of the RELBASE
and AUTHORIZATION form is required prior to processing the employment action.

Exceptions :
Except for employees working with children, employees filling positions of trust in an
out-of-title status will be exempt from the requirement to complete 2a RELEASE and
AUTHORIZATION FOR CRIMINAL BACKGROUND CHECK. A criminal -
background investigation is not required when an employee is reinstated to a previously
held position of trust provided that an investigation had been completed within 1 year of

the datp of reentry.

Non-Positions of Trust
Employment applications for positions that are not positions of trust shall not require
applicants to disclose prior convictions or any other criminal history information.

APPOINTMENT PRIOR TO INVESTIGATION _

An individual may not be appointed to a position of trust prior to initiating a criminal
background investigation, but may be appointed in advance of its completion. However,
a disposition regarding the information obtained must be made during the employee’s
probationary petiod. See AM-237-1-2 for further details on processing the results of a
criminal background investigation.
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CRIMINAL HISTORY INVESTIGATION

Criminal history information supplied by the City’s vendor will be restricted to
conviction data. Therefore, arrest information will not be included in any report provided
by the City’s vendor, as the appointing officer may not consider such information in
rendering a decision on employment. The presence of any criminal conviction may not
be used as the sole basis for denying employment. Appointing officers must consult with
the Department of Law and the Department of Human Resources prior to rendering a
decision on the job-related nature of conviction data. The appointing officer, in
consultation with the Department of Law and the Department of Human Resources, must
give fair consideration to the relationship between a conviction and the applicant's
suitability for a particular position,

In determining the job-related nature of a conviction, the following criteria must be used:
e Number and types of convictions. .

Severity of the crime and the sentence imposed.

e Recency of the conviction.

s Evidence of rehabilitation.

¢ Conditions in the workplace, (

DISPUTES
If a candidate disputes the findings of a criminal history investigation, the candidate may

elect to be fingerprinted at the Baltimore City Police Department. Providing fingerprint
data will insure the accuracy of any criminal history information obtained.

MAINTENANCE OF CRIMINAL HISTORY INFORMATION

Due to the sensitive nature of criminal history information, efforts must be taken to insure
confidentiality and security of records, A photocopy of the completed RELEASE and
AUTHORIZATION FOR CRIMINAL BACKGROUND CHECK and a copy of the
written evaluation prepared by the Department of Human Resources remains part of the
employee’s permanent record, but all attachments and/or notices furnished by the City’s
vendor or the Maryland State Police must be destroyed after evaluating the findings. Any
oriminal history information obtained is pertinent only to the employee action under
consideration and subsequently must be discarded. Should it be necessary to obtain
criminal history information on the same individual at a future date, a new information
request must be submitted,

Notices of those criminal records, which have been expunged, will be issued when

appropriate. Receipt of such notices must be recorded in the employee’s permanent
record. The notices themselves must be destroyed.
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RELATED POLICIES
For additional information related to POSITIONS OF TRUST, refer to:

AM-236-1 - PROBATIONARY PERIOD
AM-231-1 HIRING AND TRANSFERS
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Appendix F - ABA National Inventory of Collateral
Consequences of Conviction Report (98 Maryland
Mandatory/Automatic Consequences for Occupational and
Professional Licenses and Certifications)
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- Final Report of the
Collateral Consequences
Workgroup

Appendix G - Chart of Criminal Penalties in Maryland for
Practicing an Occupation without a License




CRIMINAL PENALTIES

FOR PRACTICING WITHOUT A LICENSE

Maryland Business Occupations and Professions

Occupation

Penalty

MD Code

Accountant

A person who violates any provision of this subtitle is
guilty of a misdemeanor and on conviction is subject to a
fine not exceeding $ 500 or imprisonment not exceeding
6 months or both.

2-605

Architects

A person who violates § 3-601, § 3-602, § 3-603, or § 3-
604 of this subtitle is guilty of a misdemeanor and on
conviction is subject to a fine not exceeding $ 3,000 or
imprisonment not exceeding 1 year or both.

3-605

Barber

A person who violates any provision of this title is guilty
of a misdemeanor and on conviction is subject to a fine
not exceeding $ 100 or imprisonment not exceeding 30
days or both.

4-607

Cosmetologists

A person who violates any provision of this title is guilty
of a misdemeanor and on conviction is subject to a fine
not exceeding $ 100 or imprisonment not exceeding 30
days or both.

5-609

Docking Masters

N/A

Electricians

N/A

Stationary
Engineers

(a) Violates provisions of subtitle. -- A person who
violates § 6.5-401, § 6.5-402, or § 6.5-403 of this subtitle
is guilty of a misdemeanor and on conviction is subject
to: (1) a fine not exceeding $ 1,000 or imprisonment not
exceeding 6 months or both; and

(2) on a second or subsequent conviction, a fine not
exceeding $ 5,000 or imprisonment not exceeding 2
years or both.

6.5-404

Foresters

A person who violates any provision of this title is guilty
of a misdemeanor and on conviction is subject to a fine
not exceeding $ 5,000.

7-506

Certified Interior
Designers

A person who violates § 8-501 of this subtitle is guilty of
a misdemeanor and on conviction is subject to a fine not
exceeding $ 1,000.

8-502

Landscape
Architects

A person who violates any provision of this title is guilty
of a misdemeanor and on conviction is subject to a fine
not exceeding $ 3,000 or imprisonment not exceeding 1
year or both.

9-605

Crane Operators

A person who violates this title or regulations adopted
under this title is guilty of a misdemeanor and on
conviction is subject to a fine not exceeding $ 1,000.

9.5-105




Lawyers

Practice without admission; misrepresentation. -

(1) A corporation, partnership, or any other association
that violates § 10-601 or § 10-602 of this subtitle is
subject to a fine not exceeding $ 5,000.

(2) An officer, director, partner, trustee, agent, or
employee who acts to enable a corporation, partnership,
or association to violate § 10-601 or § 10-602 of this
subtitle is guilty of a misdemeanor and on conviction is
subject to a fine not exceeding $ 5,000 or imprisonment
not exceeding 1 year or both.

(3) Except as provided in paragraphs (1) and (2) of this
subsection, a person who violates § 10-601 of this
subtitle is guilty of a misdemeanor and on conviction is
subject to a fine not exceeding $ 5,000 or imprisonment
not exceeding 1 year or both.

(b) Attorney trust accounts. -- A person who willfully
violates any provision of Subtitle 3, Part I of this title,
except for the requirement that a lawyer deposit trust
moneys in an attorney trust account for charitable
purposes under § 10-303 of this title, is guilty of a
misdemeanor and on conviction is subject to a fine not
exceeding $ 5,000 or imprisonment not exceeding 5
years or both.

(c) Other offenses. -- Except as provided in subsections
(a) and (b) of this section, a person who violates any
provision of this title is guilty of a misdemeanor and on
conviction is subject to a fine not exceeding $ 1,000 or
imprisonment not exceeding 1 year or both.

10-606

0il and Gas Land
Professionals

(a) In general. -- A person that violates any provision of
this title or any regulation adopted under this title is
guilty of a misdemeanor and on conviction is subject to:

(1) for a first violation, a fine of not less than $ 500 but
not exceeding $ 1,000; and

(2) for a second or subsequent violation, a fine of not
less than $ 1,000 but not exceeding $ 2,000.

10.5-107

Pilots

Except as otherwise provided in this title, a person may
not provide, attempt to provide, or offer to provide
pilotage in the State unless licensed by the Board.

11-701

(a)In general. -- Except as provided in subsection (b) of

11-706




this section, a person who violates any provision of this
title is guilty of a misdemeanor and on conviction is
subject to a fine not exceeding $ 1,000 or imprisonment
not exceeding 6 months or both.

Plumbers

(a) Plumbing services. -- Except as otherwise provided
in this title, a person may not provide, attempt to
provide, or offer to provide plumbing services unless
licensed by the Board to provide plumbing services.

12-601

Private Detectives

(a) Engaging in business of private detective agency
without license. -- A person may not engage in, attempt
to engage in, offer to engage in, or solicit to engage in a
business for the purpose of providing private detective
services in the State unless licensed as a private
detective agency by the Secretary.

(b) Provision of private detective services by
unauthorized individual. -- An individual may not
provide, attempt to provide, offer to provide, or solicit to
provide private detective services in the State unless
certified as a private detective by the Secretary.

13-701

Professional
Engineers

Except as otherwise provided in this title, a person may
not practice, attempt to practice, or offer to practice
engineering in the State unless licensed by the Board.

14-501

(a) Criminal penalty. -- A person who violates any
provision of this title is guilty of a misdemeanor and on
conviction is subject to a fine not exceeding $ 500 or
imprisonment not exceeding 6 months or both.

14-508

Professional Land
Surveyors

Except as otherwise provided in this title, a person may
not practice, attempt to practice, or offer to practice land
surveying or property line surveying in the State unless
licensed by the Board.

15-601

(a) Criminal penalty. -- A person who violates any
provision of this title is guilty of a misdemeanor and on
conviction is subject to a fine not exceeding $ 500 or
imprisonment not exceeding 6 months or both.

15-610

Real Estate
Appraisers

(a) In general. -- After June 30, 1991, and except as
otherwise provided in this title, an individual shall be
licensed by the Commission to provide real estate
appraisal services before the individual may provide
real estate appraisal services in the State.

16-301

(a) In general. -- A person who violates any provision of
this title is guilty of a misdemeanor and on conviction is
subject to a fine not exceeding $ 5,000 or imprisonment
not exceeding 1 year or both.

16-706

Real Estate Brokers

(a) Real estate broker. -- Except as otherwise provided




in this title, a person may not provide, attempt to
provide, or offer to provide real estate brokerage
services unless licensed by the Commission as a real
estate broker.

(b) Associate real estate broker and real estate
salesperson. -- Except as otherwise provided in this title,
a person may not, on behalf of a real estate broker,
provide, attempt to provide, or offer to provide real
estate brokerage services unless licensed by the
Commission as an associate real estate broker or a real
estate salesperson to provide real estate brokerage
services for that real estate broker.

17-601

(a) In general. -- Subject to the provisions of subsection
(d) of this section, a person who violates any provision
of the following sections of this title is guilty of a
misdemeanor and on conviction for a first offense is
subject to a fine not exceeding $ 5,000 or imprisonment
not exceeding 1 year or both

17-613

Security Systems
Technicians

A person may not engage, attempt to engage, offer to
engage, or solicit to engage in a business of providing
security systems services in the State unless licensed by
the Secretary.

18-501

(a) In general. -- A person who violates any provision of
this title is guilty of a misdemeanor and on conviction is
subject to a fine not exceeding $ 1,000 or imprisonment
not exceeding 1 year or both.

18-504

Security Guard
Agencies and
Security Guard
Certification

A person may not engage in, attempt to engage in, offer
to engage in, or solicit to engage in the business of
providing security guards for hire in the State unless
licensed as a security guard agency by the Secretary.

19-601

(a) In general. -- A person who violates any provision of
this title is guilty of a misdemeanor and on conviction is
subject to a fine not exceeding $ 1,000 or imprisonment
not exceeding 1 year or both.

19-607

Private Home
Detention

(a) In general. -- A person may not operate a private
home detention monitoring agency in the State unless
the Secretary has issued a license to the person.

(b) Violation. -- A person who willfully and knowingly
violates this title is guilty of a misdemeanor and on
conviction is subject to a fine not exceeding $ 5,000 or
imprisonment not exceeding 1 year or both.

20-701

Individual Tax
Preparers

Except as otherwise provided in this title, a person may
not provide, attempt to provide, or offer to provide




individual tax preparation services in the State unless
registered by the Board.

21-401

(b) Criminal penalties. -- A person who violates any
provision of this title and who has previously been
assessed a penalty under subsection (a) of this section
for another violation of this title is guilty of a
misdemeanor and on conviction is subject to a fine not
exceeding $ 500 or imprisonment not exceeding 6
months or both.

21-405

Maryland Business Regulation

Occupation

Penalty

MD Code

Managers and
promotors (agents)

An athlete agent who violates § 4-413 of this subtitle is
guilty of a misdemeanor and on conviction is subject to a
fine not exceeding $:10,000 or imprisonment not
exceeding 1 year or both.

4-414

Collection agent

(a) Prohibited act. -- Except as otherwise provided in

this title, a person may not knowingly and willfully do
business as a collection agency in the State unless the
person has a license.

(b) Penalty. -- A person who violates this section is guilty
of a misdemeanor, and on conviction, is subject to a fine
not exceeding $ 1,000 or imprisonment not exceeding 6
months or both.

7-401

Home
Improvement

(a) Contractor. -- Except as otherwise provided in this
title, a person may not act or offer to act as a contractor
in the State unless the person has a contractor license.

(b) Salesperson. -- Except as otherwise provided in this
title, a person may not sell or offer to sell a home
improvement in the State unless the person has a
contractor license or salesperson license.

(c) Penalty. -- A person who violates this section is guilty
of a misdemeanor and, on first conviction, is subject to a
fine not exceeding $ 1,000 or imprisonment not
exceeding 6 months or both and, on a second or
subsequent conviction, is subject to a fine not exceeding
$ 5,000 or imprisonment not exceeding 2 years or both.

8-601

Employment
Agencies

(Doing business-as an employment agency without
license)

A person who violates this title is guilty of a
misdemeanor and, on conviction, is subject to a fine not

9-401




exceeding $ 1,000 or imprisonment not exceeding 1 year
or both.

(a) Violation of §§ 9A-501 through 9A-504. --

(1) In this section, "officer" includes a superintendent,
manager, or agent of a corporation regardless of
whether the corporation provides heating, ventilation,
air-conditioning, or refrigeration services.

(2) Any person, including an officer, who violates § 9A-
501, § 9A-502, § 9A-503, or § 9A-504 of this subtitle is
guilty of a misdemeanor, and on conviction is subject to
a fine not exceeding $ 1,000 or imprisonment not
exceeding 6 months or both and, on a second or
subsequent conviction, subject to a fine not exceeding $
5,000 or imprisonment not exceeding 2 years or both.

Heating, (b) Violation of insurance requirement. -- Any person
Ventilation, Air who violates any provision of § 9A-402 of this title is
Conditioning, and | guilty of a misdemeanor, and on conviction is subject to
Refrigeration a fine not exceeding $ 1,000 or imprisonment not
Contractors exceeding 6 months or both. 9A-505
Secondhand
Precious Metal Except as otherwise provided in this title, a person may
Object Dealers and | not do business as a dealer in the State unless the person
Pawnbrokers has a license. 12-501
(a) Criminal. --
(1) A person who willfully or knowingly violates this
title is guilty of a misdemeanor and, on conviction, is
subject to a fine not exceeding $ 10,000 or
imprisonment not exceeding 2 years or both.
(2) Each associate, employee, manager, or partner who
participates in or consents to a violation of this title is
guilty of a misdemeanor and, on conviction, is subject to
a fine not exceeding $ 5,000 or imprisonment not
exceeding 1 year or both. 12-502
. (a) In general. -- Except as provided in subsection (b} of
this section, a person who violates this subtitle is guilty
of a misdemeanor and, on conviction, is subject to a fine
of $ 100.
License to Sell
Cigarettes at Retail | (b) Violation of § 16-308.1 of this subtitle. -- A person
in Counties who violates § 16-308.1 of this subtitle is guilty of a 16-309




misdemeanor and on conviction is subject to a fine not
exceeding:

(1) except as provided in items (2) and (3) of this
subsection, $ 300;

(2) for a second violation occurring within 2 years
after the first violation, $ 1,000; and

(3) for a third or subsequent violation occurring within
2 years after the preceding violation, $ 3,000.

Automated
Purchasing
Machines

Except as otherwise provided in this title, a person shall
have a license before the person does business as a
buyer in the State,

20-301

(a) Penalties. -- A person who knowingly or willfully
violates this title is guilty of a misdemeanor and on
conviction is subject to:

(1) for a first offense, a fine not exceeding $ 1,000; and

(2) for a second or subsequent offense, a fine not
exceeding $ 5,000.

20-502




